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Courts of Appeal. 
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The Yale Law Journal cites the recent 
Missouri case of Berry v. Missouri Pacific 
Railroad Co. (25 S. W. Rep. 229), as a 
striking illustration of the old proverb that 
lawis an uncertain science. It was an ac- 
tion against a railroad company for negli- 
gently causing the death of plaintiff’s hus- 
band. The deceased met with his accident 
while riding on a flat car attached to a con- 
struction train. He paid no fare, but was 
riding with the knowledge and assent of the 
conductor. The lower. court ruled that he 
was apassenger. Three judges of the Su- 
preme Court were of the opinion that he was 
a mere trespasser and that recovery could be 
had only on proof of gross negligence; two 
judges considered that, as he was on the 
train with the consent of the conductor, he 
was entitled to ordinary care, and favoring 
affirming the judgment against the company ; 
another was of the same opinion as to the 
liability of the company but favored revers- 
ing the judgment on the ground that the rul- 
ing that deceased was a passenger was an 
‘undue advantage’’ to the plaintiff. Still 
another member of the court, in a well writ- 
ten and ingeniously argued opinion, favored 
the theory that deceased was a passenger, 
stating the settled propositions that payment 
of fare is not necessary to constitute one a 
passenger, and that a person becomes such 
when he is carried on a passenger train (or 
if the custom of the road permits, on a 
freight train), with the consent of the con- 
ductor, attempted to bring this case within 
them. ‘‘The ultimate test by which all doubt- 
ful cases should be determined resolves it- 
self into a question of good faith on the part 
of the person claiming to be a passenger, 
based on the acts, representations and ap- 
pearances for which the carrier is responsi- 
ble. If from these acts representations and 
appearances made or held forth by the car- 
rier, a person riding with the express or im- 
plied consent of the conductor is justified in 
believing that this consent is in accord with 
his duty and authority as a conductor and 
not in fraud of the regulations and rights of 
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the carrier, then he should be recognized in 
the fullest sense as a passenger.’’ The other 
opinions disapprove of the passenger theory 
on the ground that this was a construction 
train and not intended or permitted to be 
used in carrying passengers. 





An interesting and practical question is 
mooted but not actually decided by the Su- 
preme Court of West Virginia in the recent 
case of Ohio River Ry. Co. v. Blake. The 
question was whether the court can in an ac- 
tion for a tort where the law furnishes no 
rule for the assessment of damages, on a mo- 
tion for a new trial, based on excessiveness 
of damages, suggest the release of a part and 
upon such release being made, refuse a new 
trial. Where the action is based on contract 
or in any case where there are legal rules or 
principles by which damages may be ascer- 
tained, it is clearly within the power of the 
court to allow a partial release and render 
judgment for the reduced sum ; but in actions 
based on tort involving negligence, malice, 
wanton wrong and like elements, where the 
damages are unliquidated and there are no 
fixed rules of law by which to fix them, then 
it is contended by some that there can only 
be a new trial and no release of part of the 
damages can be allowed because it would de- 
prive the party of a jury right under the con- 
stitution and be an arbitrary assessment by 
the court. The West Virginia court, how- 
ever, does not seem inclined to accept the 
latter view. They argue that where there is 
a verdict, legally speaking, excessive, the 
right and duty of the court to set it aside 
cannot be questioned. What is the point of 
objection? That the amount is too large. 
Then, if the court allows a part to be released, 
can it be said that the defendant is deprived of 
the right to have the amount fixed by another 
jury, and that that the court arbitrarily fixes 
the damages in allowing a reduction and 
usurps the function of a jury. The court has 
power over the question of damages. It has 
power to say whether the damages found are 
too great. This inevitably concedes that it 
has right to say that a given sum is too great, 
but that another sum is not; that, if the ver- 
dict had been for a given sum, it would not 
disturb it. Then, why can it not suggest a 
certain sum as a proper one? If the verdict 
were set aside, a new one may come back to 
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the court for review. It may do so repeatedly. 
Why may not the court accept a reduction at 
once? It gives the court a healthy power and 
control over verdicts, and ends litigation. 
The defendant is not hurt. The Appellate 
Court can yet be called upon to say whether 
the substituted sum is excessive. The author- 
ities are somewhat divided upon this ques- 
tion. Earlier authorities denied the proposi- 
tion as applied to torts but later ones 
uphold it and the decided preponderance of 
authority sustains it among which are the 
following: Railroad Co. v. Herbert, 116 U. 
S. 642, 646, 6 Sup. Ct. 590; Cattle Co. v. 
Mann, 130 U.S. 69, 9 Sup. Ct. 458; Branch 
v. Bass, 5 Sneed, 366; Corcoran v. Harran, 
55 Wis. 120, 12 N. W. Rep. 468; Baker v. 
City of Madison, 62 Wis. 150, 22 N. W. Rep. 
141, 583; Davis v. Southern Pac. Co., 98 
Cal. 13, 32 Pac. Rep. 646 ; Diblin v. Murphy, 
3 Sandf. 19; McIntyre v. Railroad Co., 47 
Barb. 515, affirmed in 37 N. Y. 287; Hayden 
vy. Sewing Mach. Co., 54 N. Y. 221; Doyle 
v. Dixon, 97 Mass. 208; Guerry v. Kerton, 
2 Rich. Law, 507; Blunt v. Little, 3 Mason, 
102; Young v. Englehard, 1 How. (Miss.) 
19; Woodruff v. Richardson, 20 Conn. 238; 
Black v. Railroad Co., 10 La. Ann. 33; Bel- 
knap v. Railroad, 49 N. H. 358; Collins v. 
City of Council Bluffs, 35 Iowa, 432; Lom- 
bard v. Railroad Co., 47 Iowa, 494; White- 
head v. Kennedy, 69 N. Y. 462; Jewell v. 
Gage, 42 Me. 247; Rolling Mill Co. v. Gillen, 
100 Ill. 52; Railroad Co. v. Hodge, 6 Bush, 
141; Cotton Wool Co. v. Mills, 26N. J. Law, 
60; Pratt v. Press Co., 35 Minn. 251, 28 N. 
W. Rep. 708; Clark v. Brown, 116 Mass. 
504; Lambert v. Craig, 12 Pick. 199; 1 Suth. 
Dam. 813; Railroad Co. v. Rahman, 22 Ohio 
St .446; Reddon v. Railroad Co.,5 Utah, 344, 
15 Pac. Rep. 262. As to torts, this doctrine 
is denied by some cases. Nunnally v. Talia- 
ferro, 82 Tex. 286, 18S. W. Rep. 149; Carl- 
isle v. Callahan, 78 Ga. 320,2 S. E. Rep. 
751; Koeltz v. Bleckman, 46 Mo. 320. The 
opinions in Nudd v. Wells, 11 Wis. 415, and 
Vinal v. Core, 18 W. Va. 60, have been called, 
as it were, obiter, and the former has not been 
followed in the later Wisconsin cases. Some 
of the cases admit a qualification in this: that 
where, in cases of tort, the amount of dam- 
ages found by a jury isso enormous as to 
give evidence of prejudice, partiality, pas- 
sion, or corruption in the jury, the verdict 





ought to be set aside, and a new trial granted, 
without allowing a remittitur of part, and 
this because such bad influences operated 
in producing the unjust verdict, as likely 
operated upon the jury in passing on other 
matters in the case. Lowenthal v. Streng, 
90 Ill. 74; Stafford v. Hair Cloth Co., 2 
Cliff. 82. 








NOTES OF RECENT DECISIONS. 





Marriep Woman’s SEPARATE EstaTE—Li1A- 
BILITY FOR Hussanp’s Dests.—In Garner'v. 
Second Nat. Bank, 14 S. C. Rep. 390, de- 
cided by the Supreme Court of the United 
States, a husband having possession of his 
wife’s entire estate, which he managed for 
her, purchased and improved real property 
wholly with her money, under an explicit as- 
surance by him, before the purchase, on 
which she relied, that the property would be 
putin her name. Without her knowledge, 
he caused the conveyance to be made to him- 
self. On her request, after discovering this 
fact, and after he had become financially em- 
barrassed, but before any rights of attaching 
creditors had intervened, he, owing her more 
than the amount of her money so expended, 
for the purpose of satisfying the debt, in 
good faith conveyed the property to her 
brother, that it might be conveyed to her, 
which was done. No representations that 
her husband owned the property had been 
made by the wife, or with her knowledge, 
and no fraud was imputed to her. It was 
held that, as against attachments for the hus- 
band’s debts levied after the conveyance to 
the wife, she was entitled to the property. Mr. 
Justice Harlan delivered an exhaustive opin- 
ion in the course of which he distinguished 
the case of Humes v. Scruggs, 94 U. S. 22. 





Girts—UnpbveE InrLuence—Evipence.—In 
Hamilton v. Armstrong, 25 S. W. Rep. 545, 
before the Supreme Court of Missouri, it ap- 
peared that deceased, 60 years old, intelligent, 
keeping house with his sister and her widowed 
daughter, being sick, but with mind unim- 
paired, and nursed by said widow and her 
married sister, directed the latter’s husband 
to draw deeds for his whole property in favor 
of said two nieces. He prepared the deeds, 
and brought a notary, who read them to de- 
ceased before execution, and took his ac- 
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Deceased’s only other rela- 
tives were his married brother, between whose 
household and his there was ill feeling, and 
his sister’s son, who had annoyed deceased 
with attempts to ‘‘convert’’ him. Deceased 
had declined to see him in his illness, because 
he ‘‘would talk too much.’’ His brother 
was notified of the illness, and admitted 
whenever he called. There was evidence of 
deceased’s previous declarations of intention 
to so dispose of his property. No proof ex- 
isted of actual solicitation by the nieces, or 
fraud or undue influence of any kind. It 
was held that the deeds should stand, and that 
where deeds of gift are drawn at the positive 
direction of the grantor, read over to him by 
the notary, signed and acknowledged by him, 
and by his order, and in his presence, given 
to the husband of one of the two grantees, 
and thereafter the grantor never indicates 
any wish to retract them, the delivery is suffi- 
cient. Barclay, J., dissented upon the ground 
that there was ‘‘no such preponderance of 
testimony’’ against the conclusion of the 
lower court as satisfied him that it was incor- 
rect. 





MonicipaL Corporation — BouNDARIES— 
NAVIGABLE STREAM.—In State v. Eason, it is 
held by the Supreme Court of North Carolina 
that where a navigable stream is declared by 
statute to be one of the boundaries of 4 
municipality, the low water line and not the 
thread of the stream is the boundary and that 
in North Carolina the test of navigability of 
a stream is not whether the stream is subject 
to the ebb and flow of the tides, but whether 
it is navigable for sea-going vessels. Avery, 
J., says: 

Our numerous long streams and large inland sounds 
come so clearly within the reason of the rule adopted, 
on account of the different conditions, in England, ex- 
clusively to waters subject to the ebb and flow of the 
tides, that it became necessary to establish here a new 
test of navigability, in determining what submerged 
land should be reserved as the property of the State, 
and what should be liable to appropriation by private 
persons by specific entry and grant, or should pass as 
incident to patents issued to riparian preprietors. 
The criterion in North Carolinais whether the stream, 
bay, or sound is navigable for sea-going vessels. 
Broadnax y. Baker, 94 N. C. 681; Hodges v. Williams, 
95 N. C. 331; Ang. Water Courses, § 549, note; Collins 
v. Benbury, 3 Ired. 277; Fagan y. Armstead, 11 Ired. 
433. While the bed of a stream navigable, or declared 
by the legislature to be navigable, for ‘‘sea vessels,” 
is not subject to entry, the beds of streams that are 
large enough to subserve the purpose of highways for 
smaller boats, floats, rafts, and logs, but insufficient 
for sea-goingjvessels, may be granted specifically, or 





pass by deeds of riparian proprietors on both sides, 
running with rivers, and extending by construction 
ad filum aque, but subject to the easement of the 
public to use the channel as a highway. Bond v. 
Wool, 107 N. C. 149, 12 S. E. Rep. 281; State v. Glenn, 
7 Jones (N. C.), 325; Williams vy. Buchanan, 1 Ired. 
585; McNamee v. Alexander, 109 N. C. 244, 138. E. 
Rep. 777. The legislation in North Carolina has been 
generally in affirmance of the new rule so much better 
adapted to the nature of this country. Our statutes, 
with the exception of a short interval, have never 
permitted the issuing of grants to private individuals 
for the beds of streams navigable for sea vessels, even 
though not affected by the tides, beyund the deep- 
water line, at most. Bond vy. Wool, supra; 1 Potter, 
Rey. 278; Rey. St. ch. 42, § 1; Acts 4777, ch. 114; Hat- 
field y. Grimstead, 7 Ired. 1389; Code, § 2751; Laws 
1889, ch. 555; Laws 1893, ch. 17. 

It follows, therefore, that a grant to a riparian pro- 
prietor, running with a navigable stream such as the 
Pamlico river at Washington, from one designated 
point on its banks to another above or below on the 
same bank, must be so located as to extend, not ad 


jilum aque, but only to the low-water mark along the 


margin of the stream. This court having uniformly 
interpreted such calls in grants to individuals as des- 
ignating the low-water line, we know of no recognized 
rule of construction that would sustain usin giving a 
widely different meaning to the same language, when 
used by the legislature to define the limits of a town. 
Gould, in his work on Waters (section 202), says, 
in ascertaining the boundaries of towns: ‘The 
same rules of construction apply asin the case ofa 
grant from one individual to another.” A municipal 
corporation can exercise only such powers as are ex- 
pressly granted by its charter, or are necessarily im- 
plied in or incident to the powers expressly granted. 
1 Dill. Mun. Corp. § 89; Thomson vy. Lee Co., 3 Wall. 
320; Thomas vy. City of Richmond, 12 Wall. 349. “‘Any 
ambiguity or doubt arising out of the terms used by 
the legislature must be resolved in favor of the pub- 
lic.” Minturn vy. Larue, 23 How. 436. A municipality 
being thus restricted to the exercise of powers clearly 
intended to be delegated, it would seem that, if the 
same rigid rule of construction does not obtain in de- 
termining the territorial limits to which its authority 
extends, the location of the geographical limit of its 
territorial jurisdiction should, at all events, be deter- 
mined just as similar calls of grants to individuals 
are located. ‘Because the local jurisdiction of the 
incorporated place is, in most cases, confined to the 
limits of the incorporation, itis necessary [says Dillon] 
that these limits be definitely fixed.” 1 Dill. Mun. 
Corp. § 182 (124). But the legislature unquestionably 
had the power to extend the jurisdiction of the town, 
for police purposes, to the middle of the river or to 
the opposite bank; and had the line been described 
as crossing the other side when it reached the river, 
and running thence along that shore to a point oppo- 
site the beginning, thence to the beginning, the effect 
would have been to extend the boundary for the ex- 
ercise of the power to prohibit nuisance, delegated to 
the town, across the adjacent bed of the river, while 
the territorial limit of its authority for all purposes 
other than the exercise of police powers would have 
been the low-water mark on the north bank. Barbier 
y. Connolly, 113 U. 8. 27, 5 Sup. Ct. Rep. 357; Mugler 
y. State of Kansas, 123 U. S. 123, 8 Sup. Ct. Rep. 273; 
Palmer vy. Hicks, 6 Johns. 183; Ogdeusburgh vy. Lyon, 
7 Lans. 215. We are aware that the authorities in this 
country are conflicting as to the location of boundaries 
along inland navigable streams, whether the contro- 
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versy grows out of fixing the limits of a town or locat- 
ing the lines of grant. We find that asa rule, how- 
ever, the courts, in ascertaining the limits of towns, 
have followed their own rulings as to riparian grants. 
The common-law doctrine was recognized and applied 
atan early day by the courts of Massachusetts, New 
Hampshire, Connecticut, Maryland, and Virginia, 
and later by Ohio, Illinois, Indiana, and some other 
States. Ang. Water Courses, § 547. On the contrary, 
the common-law rule was repudiated by Pennsylvania, 
North Carolina, South Carolina, Tennessee, Alabama, 
Michigan, and other States, anda doctrine somewhat 
similar to the rule of the civil law was substituted for 
that adopted in England. Jd. §§ 648-552; 2 Am. & 
Eng. Enc. Law, p. 505; 16 Am. & Eng. Ene. Law, p. 
236 et seq.; Id., p. 249 et seq. 

In the comparatively recent case of Gilchrist’s Ap- 
peal, 109 Pa. St. 600, the Supreme Court of that State 
held that the limit of a municipality bounded bya 
navigable river is the low-water mark of that river, 
unless express language to the contrary is used in the 
act of incorporaticn. The question involved was 
whether the city of Wilkesbarre had the power to 
levy and collect atax upon the coal beds under the 
bed of the river opposite to that city. The right of 
the city was denied by the court, and the decision 
rested upon the ground that agrant to an individual 
was construed to run with the low-water mark of a 
navigable stream, and the same rule should be ap- 
plied in locating the boundaries of towns. The Su- 
preme Court of Michigan, in City of Coldwater v. 
Tucker, 36 Mich. 474, said: ‘‘The general doctrine is 
clear that a municipal corporation cannot usually ex- 
ercise its powers beyond its own limits. If it has in 
any case authority to do so, the authority must be 
derived from some statute which expressly or im- 
pliedly permits it. There are cases where considera- 
tions of public policy have induced the legislature to 
grant such power.” See, also, People v. Bouchard, 
82 Mich. 158, 46 N. W. Rep. 232; Gould, Waters, § 36. 
In Palmer vy. Hicks, 6 Johns. 133, and Stryker v. 
Mayor, ete., 19 Johns. 179, citedfor the plaintiff, it 
appeared that the legislature, in both instances, had 
extended the line of a city or town across the bed of a 
navigable stream, to the opposite bank; and the court 
decided that the statutes extended the jurisdiction of 
the city, for police purposes, with the extended line. 
Any remark from which an inference may be drawn 
as to the location of a town limit, where the stream is 
called for, was therefore obiter, if, indeed, such in- 
ference is deducible from the language used by the 
court. The bed of a navigable stream, said the Su- 
preme Court of New York in Ogdensburgh vy. Lyon, 7 
Lans. 215, ‘‘is still State, not United States, territory; 
and the State, or its municipalities under its author- 
ity, may pass laws or ordinances” not in conflict with 
the constitution of the United States, or the laws of 
congress enacted within its constitutional powers. In 
the case last cited, the question was whether the 
State could empower a city council to pass ordinances 
to prevent the casting into the adjacent harbor of 
matter calculated to obstruct it, where the authority 
had been delegated to the town by virtue ofan ex- 
press statute conferring it, not as an incident to the 
usual municipal powers, in the absence of a direct 
grant, expressly or by fair implication, of that par- 
ticular power. In the section of Horr & Bemis (1 
Mun. Ord. § 142) cited for the prosecution, it seems 
that the author, after embodying a sentence from City 
of Coldwater v. Tucker, supra, in which the Supreme 
Court of Michigan declared that a municipality could 
extend its police jurisdiction beyond its territorial 





limits only by virtue of a statute conferring such au- 
thority expressly or by necessary implication,proceeds, 
in the same section, to state, asan inference drawn 
from the two cases already cited from Johnson’s Re- 
ports, the proposition that, where two towns are sit- 
uated on opposite banks of the same river, and the 
boundaries of both run with the river, though it is 
navigable, the dividing line will be the thread of the 
stream. No such conclusion was fairly deducible 
from those decisions, because, in both instances, as 
already stated, the whole bed of the stream had been 
expressly placed by statute under the police jurisdic- 
tion of one of the two riparian municipalities. In- 
deed, after a patient investigation of the whole sub- 
ject, we have found but a single authority for the 
position that a grant calling for a navigable stream 
should be confined to the low-water mark, while a 
similar line in the boundaries of a municipality should 
run with the thread of the stream, and the opinion in 
that case was evidently not well considered, as the 
point was decided without any discussion whatever. 
We think the rule laid down by the court of Penn- 
sylvania, and approved by Gould, is the correct one,— 
that the same construction which is:given to the de- 
scription of the locus conveyed in deeds and grants 
to individuals must be placed upon similar language 
when used to define the boundaries of a municipality. 
We conclude, therefore, that where the State confers 
municipal powers upon a corporation, and describes 
the boundary as running with a navigable river, the 
jurisdiction of the municipality does not extend be- 
yond the low-water mark, in the absence of some other 
language in the charter extending the limit of its ju- 
risdiction expressly or by fair implication. We can 
readily conceive how the decayed fish and offal thrown 
into a river like the Pamlico, in front of Washington, 
where the influence of the tides is felt, may become 
an almost unendurable nuisance. But further annoy- 
ance might have been prevented by a proper amend- 
ment of the charter of the town, and may still be 
obviated by legislation in the future. Meantime, un- 
less the powers of the commissioners of navigation, 
under section 3537, can be invoked to protect those 
who suffer from the stench by this offensive matter 
floating upon the river or lodging on the banks, we 
deem it more important that the court should be rea- 
sonable and consistent in its rulings, so as to inspire 
confidence in their justice and stability, than that some 
of its citizens should be relieved, without delay, of 
even so sore a grievance. We think, therefore, that 
there was noerror inthe ruling of the court below 
that, even upon a warrant sufficient in form, the de- 
fendant could not be convicted for a violation of the 
ordinance prohibiting the throwing of fish or offal 
into the river beyond the limit of its jurisdiction, the 
low-water line, and the judgment must be affirmed. 





MASTER AND SERVANT—FELLOW-SERVANT— 
ViIcE-PRINCIPAL.—In Hanna vy. Granger, 28 
Atl. Rep. 659, itis held by the Supreme Court 
of Rhode Island that an engineer of a city 
steam roller who has a flagman under his or- 
ders and dischargeable by him, in carelessly 
starting the roller without warning is the 
flagman’s fellow-servant not his vice-princi- 


pal. Stinness, J., says: 

These allegations, on demurrer, raise very pointedly 
the application of what is called the fellow-servant 
rule. The plaintiff concedes that this rule is applica- 

‘ 
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ble to municipal corporations, and we can see no rea- 
son why it should not be. Indeed, there is stronger 
reason for including municipal corporations within 
its protection than there is for including private busi- 
ness corporations. It has been so applied. Flynn v. 
Salem, 134 Mass. 851. In Turner vy. Indianapolis, 96 
Ind. 51, there is a dictum tothe contrary, but it is 
evidently based upon the independence of the fire 
and street departments as public officers, and cannot 
be regarded as a general statement. In Coots v. City 
of Detroit, 75 Mich. 628, 48 N. W. Rep. 17, the fellow- 
servant rule was held not to apply, upon the grounds 
that a fireman has the rights of a traveler in the 
streets, independently of his employment by the city; 
and hence an injury caused by a defective street is 
not one of the risks incident to his employment. The 
principle of these eases is not inconsistent with an ap- 
plication of the rule to cases like this one. The rule 
here invoked is that a master, using due care in the 
selections of servants, and furnishlng suitable appli- 
ances, is not answerable to one of them for an injury 
received in his service by the carelessness of a fellow- 
servant. No one will deny that this is established 
law, outside of statutory provisions, notwithstanding 
the limitations, exceptions, and refinements to be 
found in the multitude of cases where sympathy has 
misguided judgment. The rule is plain and simple. 
It marks out aclear boundary of duty and liability. 
It requires of the master care in selecting servants 
and providing appliances for the work; it leaves to 
the servant the risk of accident from the negligence 
of his fellows against which a master could not take 
precaution. The cases which have sought to ingraft 
limitations upon the rule have been too numerous 
for citations, but they fall into classes, which may be 
more conveniently considered. One class holds that 
alaborerin one department is nota fellow-servant 
with a laborer in another and separate department. 
This distinction is recognized in Georgia, Kentucky, 
Tennessee, and Illinois. 7 Am. & Eng. Enc. Law, 842, 
and cases cited. It rests upon the fanciful assumption 
that those engaged in the same department can influ- 
ence each other to caution and report delinquencies, 
while those engaged in different departments cannot 
do so,and hence should not be regarded as within 
the reason of the rule of fellow-servants. This doc- 
trine has been examined and disapproved in this 
State in Brodeur y. Falls Co., 16 R. I. 448, 17 Atl. Rep. 
54, and the great weight of authority is against it. An- 
other class of cases holds that employees of different 
grades, the superior having the right of direction 
over the inferior, are not fellow-servants. Numerous 
citations of this class may be found in McKinney on 
Fellow Servants, p. 112, § 48, note 2. Atthe head of 
the list stands Railway Co. v. Ross, 112 U.S.3877,5 
Sup. Ct. 184, which for the last ten years has been the 
principal prop for this doctrine. But in the recent 
case of Railroad Co. v. Baugh, 149 U. S. 368,13 Sup. 
Ct. 914, the whole subject is most ably reviewed by 
Mr. Justice Brewer, and the Ross Case is explained; 
indeed, we may almost suy that it is explained away. 
He says: “The court, therefore, did not hold that it 
was universally true that, when one servant has con- 
trol over another, they cease to be fellow-servants 
within the rule of the master’s exemption from lia- 
bility; but did hold that an instruction in such gen- 
eral language was not erroneous when applied to the 
case of a conductor having exclusive control of a train 
in relation to other employees of the company, acting 
under him on the same train.” After calling the at- 
tention to the fact that the decision in the Ross Case 
was not reached bya unanimous court, four of its 





mewbers being of the opinion that it was carrying the 
thought of a distinct department too far, the court, in 
the Baugh Case, Chief Justice Fuller and Mr. Justice 
Field dissenting, proceed to decide that an engineer 
and fireman, running alone on a railroad, without a 
train attached, are fellow-servants, and the fireman is 
precluded from recovering for injuries caused by the 
negligence of the engineer. At the close of the section 
cited above, Mr. McKinney says: ‘‘On the other hand, 
the entire doctrine of the liability of the master for a 
superior’s tort to an inferior is unequivocally repudi- 
ated by courts whose number and authority (saving 
the United States Supreme Court) outweigh that of 
those favoring the doctrine.”” In view of the Baugh 
Case, it would seem that the “saving” clause may 
now be omitted. In Mann vy. Print Works, 11 R. I. 
152, it is recognized that mere difference of grade is 
not: sufficient to affect the rule relating to fellow- 
servants, if the fact of superiority is not an element 
in causing the injury. Another limitation, and that 
which is most strongly pressed in this case, is that of 
a servant acting as a vice-principal and so nota fellow- 
servant with other employees. This is a sound and 
necessary limitation. It is self-explanatory. Whena 
master commits his duty to another person, whether 
a servant or not, such person stands in the place of 
the master; he is a vice-principal with reference to 
that duty, and the master is responsible for his act as 
such. Simple as this rule is, there has been much 
confusion in its application. Thus, beginning with 
Railroad Co. vy. Stevens, 20 Ohio, 415, it has been held 
that every superior servantis a vice-principal as to 
those under him. In some cases this is a mere dic- 
tum; é.g., Crowles v. Railroad Co., 84 N. C. 309, 
where the jury expressly found that the injury oc- 
curred because the company provided defective cars. 
This isa somewhat amusing case, because it is fre- 
quently quoted in support of this “superior servant” 
notion. The court say that the purpose of counsel 
was to bring the case within the rule of fellow-serv- 
ants, “‘so much discussed of late by elementary writ- 
ers,” and hence he should have been more careful to 
show whether the two servants were fellow-servants, 
or whether one was superior to the other. Neverthe- 


‘less the court go on to announce the law just the 


same as though these facts had appeared, and then 
say they will not rest their decision on that point, but 
on the correctness of the verdict of thejury. Under 
such a rule, the liability of a master for negligence 
would run through every grade of workmen in his 
employ, down to the very lowest; for the 
negligence of this class only would be exempt. It is 
simply another phase of the “superior servant” idea, 
which, as we have seen, is neither accepted as ) law in 
this State nor in the country at large. 

Other cases have held that the power to hire and 
discharge help makes one a vice-principal. For ex- 
ample, it is said in Patton v. Railroad Co., 96 N. C. 
455, 1S. E. Rep. 863, that where a laborer, who sim- 
ply, by the nature of his employment, would have no 
authority to bind or represent his principal in any re- 
spect, has power to employ other like laborers, to di- 
rect them when, where, and how to work, to control 
and superintend them, and discharge them in his dis- 
cretion, although he should labor with and as one of 
them, the master is liable for his negligence in the 
course of his employment. But over against this case 
should be put that of Webb v. Railroad Co., 97 N. C. 
387, 2 S. E. Rep. 440, where it was held that authority 
to discharge a fellow-servant does not, of itself, make 
one a vice-principal. Undoubtedly the power to hire 
and discharge is the test of a vice-principal when the 
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question involved is that of selecting or retaining 
proper servants, for in this respect the servant would 
clearly represent the master. Butin no other sense 
is it a test. The power to summarily discharge un- 
worthy servants, and to hire new ones, is often a very 
necessary and beneficial power for the safety of other 
servants, for it gives a foreman authority to compel 
attention to duty. But it does not change the char- 
acter of the foreman’s duties from that of a servant to 
those of the principal, nor does it impose upon him 
the master’s responsibility in other respects. And 
this brings us to the true statement of the rule, as we 
understand it, which is that a servant is a vice-princi- 
pal only when he stands in place of the principal with 
reference to the principal’s duty, or in the exercise 
of the principal’s functions. Anything beyond this is 
inconsistent with the well-settled rule of the master’s 
duty. It adds to and alters it in ways that cannot be 
foreseen or guarded against, and makes a master lia- 
ble, however great may have been his care and dili- 
gence in selecting his servants. But it may be said 
that the converse makes the servant suffer. So it 
may. Accidents are continually happening from some- 
body’s carelessness. ‘The law gives a remedy in dam- 
ages against the guilty party, but not against an inno- 
centone As to strangers, upon principles of public 
policy it treats a master as guilty for the negligeace of 
his servant; but public policy does not demand that 
he should be so treated as to his own servants, who 
have the option to examine their surroundings in his 
service, and to receive pay according to the risk they 
incur. They may sue a fellow-servant for his negli- 
gence, but to make the master liable for it, unless 
that servant is taking the place of the master, is con- 
trary to reason and justice. The doctrine is very 
pithily stated in Ell v. Railyoad Co., 1 N. D. 336, 48 N. 
W. Rep. 222: ‘Those cases which preserve the fellow- 
servant rule in its full integrity bring the facts of 
each case to the test, not of the rank of the negligent 
servant, but of the character of the negligence from 
which damage results. Did the master owe to his 
servant a duty as master? Answer the inquiry in the 
affirmative, and he cannot escape a careless discharge 
of that duty by shifting the burden to the shoulders 
of a servant, however inferior his position may be. It 
is the negligence of the master himself, because that 
was carelessly done which he was bound to have care- 
fully performed.” See, also, Crispin vy. Babitt, 81 N. 
Y. 516; Lindvall v. Woods, 41 Minn. 212, 42 N. W. 
Rep. 1020; Davis v. Railroad Co., 55 Vt. 84; McDer- 
mott v. Boston, 188 Mass. 349; Flynn v. Salem, 134 
Mass. 351; Doughty v. Driving Co., 76 Me. 143; Car 
Co. v. Parker, 100 Ind. 191; Hussey v. Coger, 112 N. Y. 
614, 20 N. E. Rep. 556; Yates v. Iron Co., 69 Md. 370, 
16 Atl. Rep. 280; 7 Am. & Eng. Ene. Law, 838, et seq. 
Applying the rule that the character of the act is the 
criterion of fellow service, the demurrer in this case 
must be sustained. The act set forth in the declara- 
tion is the careless starting of the engine. This is the 
act of a servant, and not the duty of a principal. The 
negligence alleged pertains to the duty of a servant, 
and not to the duty of a principal. Thisis not a ques- 
tion of fact, because the law defines and limits the 
duty of a principal, and the declaration loes not state 
a case which shows a breach of that duty. 





Nuisancr — Insunction—Depot Grounps. 
—In Pittsburg, Ft. Wayne & C. Ry. Co. v. 
Cheevers, 37 N. E. Rep. 49, it was held by 
the Supreme Court of Lllinois that a railroad 











company is not entitled to an injunction re- 
straining expressmen and hotel runners from 
congregating in the street in front of its pas- 
senger station, and there soliciting business 
in such a manner as to constitute a public 
nuisance, where the only detriment thereby 
caused to the company is through the annoy- 
ance suffered by its passengers. The court 
said: 

The bill in this case was filed to restrain and pre- 
vent encroachment upon appellants’ rights, as abut- 
ting owners and occupiers of the Union Passenger 
Station and grounds, situated on the east side of 
South Canal street in Chicago. The bill claims that 
at common law, and under the ordinances of the city, 
complainants are entitled to have the space in front 
of said station grounds, from the east line of the 
street west to the center line thereof, kept free, and 
unobstructed by, and clear of, solicitors, hotel run- 
ners, and drivers of all vehicles, and persons not in 
the employ of complainants, and engaged in the 
prosecution and management of the business of said 
stations. Alleges that the mayor, chief of police, etc., 
have assumed, in their official capacity, and against 
the will of complainants, to give express drivers and 
hotel runners the right and privilege of standing in 
front of said passenger station, and east of the center 
line of said Canal street, and soliciting employment, 
and have assumed to direct policemen on duty at said 
station not to interfere with or arrest such persons 
for so doing; that, by reason thereof, persons, in 
large numbers, gatherin front of said station, and 
near the east line of said street, and, in loud tones of 
voice, solicit business for hotels, express wagons and 
other vehicles, thereby obstructing the street and 
sidewalks in front of said stations, and annoying the 
occupants of said building, and the throng of passen- 
gers going to and from said station; that defendants 
Cheevers and Geary are among the persons so acting, 
and that they combine with others, and threaten to 
continue to violate complainant’s rights. The prayer 
is that the mayor, chief of police, ete., be restrained 
from giving, against complainant’s will, permission to 
any persons to stand, or to stand any vehicle, in front 
of complainant’s station, east of the center line of 
said Canal street, there to solicit or wait for em- 
ployment, and that said Cheevers and Geary be en- 
joined from acting under any permission granted by 
any oflicial to stand in front of said station, and there 
wait for or solicit employment, and that said injunc- 
tion be made perpetual, ete. The bill was answered 
by the defendants, a temporary injunction denied, and 
the matter referred to the master, to take proofs and 
report his conclusions. The master reported against 
granting the relief prayed, and on a hearing of ex- 
ceptions to his report, the same was confirmed, and 
the bill ordered by the court to be dismissed for want 
of equity. The master has stated in his report, which 
we find in the record, the conclusions as to law and 
fact reached by him, with clearness and force: and 
an examination of the record, and consideration of 
the arguments presented in the briefs of counsel, has 
led us tothe conviction that the result reached by 
him, and, as to the substantial questions in the case, 
approved by the court, is correct. The master states 
that he finds and concludes that the manner in which 
raid business of soliciting passengers for their patron- 
age, for hotels and express wagons, is conducted, is a 
nuisance as to such passengers, and to the public, but 
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that such conduct on the part of said expressmen and 
hotel runners does not interfere with the railroad 
company in discharge of its duties and as a common 
carrier of freight and passengers, and does not de- 
prive it of free access to the street in front of its de- 
pot, and does not interrupt or hinder its business, 
and that such nuisance is not a nuisance to the rail- 
road company in such a manner that itis specially 
and peculiarly injured thereby, aside from annoyance 
suffered by the traveling public patronizing its depot 
and road. The whole effect of the testimony is that 
the only detriment to the railroad company, from the 
manner of conducting their business by the hotel run- 
ners and expressmen, is through annoyance caused 
to passengers entering and departing from said de- 
pot; and itis argued that from such annoyance the 
business of the company is injuriously affected, in 
that passengers will avoid patronizing a depot or 
railroad, in order to patronize which they have to ex- 
pose themselves to snch annoyance. I conclude, as a 
matter of law, that such annoyance and indirect in- 
jury does not constitute such anuisance as a coyrt of 
equity will enjoin, but that,in order to lay the basis 
for equitable relief,it is necessary to show that the 
complainant is injured in its property rights by the 
obstruction or interference with its easement and 
right toan unicterrupted use of the public street in 
front of its premises; and such detriment and annoy- 
ance asit suffers in common with the public, and 
which is only indirect, must be left to the public au- 
thorities to regulate and control, and cannot be 
remedied by a court of equity on the application of 
one, as a member of the public, even though he may 


suffer more than the majority of others from the ex-. 


istence. It is needless to discuss the numerous au- 
thorities cited by the learned counsel for appellants, 
which it is claimed establish a rule for this case con- 
trary tothat stated by the master. Each one willbe 
found to depend for its decision upon special and 
peculiar circumstances and conditions, which do not 
exist in this case. Such occupation or obstruction of 
a public street as will entitle an owner of land abut- 
ting thereon tothe aid of a court of equity to abate 
must be shownto be such as works an injury to him, 
not merely greater in degree than that sustained by 
others of the general public, but such asis special 
and peculiar in its effects upon him in relation to the 
use and enjoyment of his property. Such a case is 
not made out by this record, and the decree dismiss- 
ing the bill for want of equity must, therefore, be 
affirmed.” 





CriminaL LAW—RECEIVING STOLEN Goons. 
—One of the points decided by the Supreme 
Court of Arkansas in Baker v. State, 25S. W. 
Rep. 603, is a somewhat novel application of 
the law in reference to receiving stolen goods. 
It was held that one who obtains possession 
of the watch of another, knowing it to be 
stolen, and conceals his possession with the 
intention of requiring the other to pay a re- 
ward for restoration, may be convicted under 
a statute providing a penalty for receiving 
stolen goods, knowing them to be stolen, 
with intent to deprive the owner thereof. 
Hughes, J., says: 


It is contended by the appellant that ‘‘the existence 





of the felonious intent to deprive the owner of the 
specific stolen property received by him must be 
proven;”’ that the “fact that appellant sought an ad- 
vantage for himself, or to gain money as a condition 
ofthe return of the watch, does not constitute the 
crime charged.” In Reg. v. O’Donnell, 7 Cox, Cr. 
Cas. 337, it was held that if property be taken with 
the intention of holding it until the rightful owner 
should pay a certain sum, and obliging such payment, 
the offense of larceny was complete. In Com. vy. 
Mason, 105 Mass. 163, Morton, J., said: ‘*We think 
when a person takes property of another with the 
intent to deprive the owner of the property taken, or 
of its value, such intent is felonious, and the taking is 
larceny.” In Berry vy. State, 31 Ohio St. 227, in which 
the cases cited above are cited, it is said: “Inan 
exact sense, itis not true that an intent to appropri- 
ate permanently the property taken is a necessary in- 
gredient in the crime of larceny, if by permanent ap- 
propriation is meant keeping the specific property 
from the possession of the owner.” And in the syl- 
labus of that case itis laid down that “the wrongful 
taking and earrying away of the property of another, 
without his consent, with intent to conceal it, until 
the owner offers a reward for its return, and for the 
purpose of obtaining the reward, is larceny.” The 
immediate and unconditional possession of stolen 
goods is the right of the owner. State v. Pardee, 37 
Ohio St. 66. The section of the statute under which 
the defendant in this case was convicted reads as fol- 
lows: ‘*Whoever shall receive or buy any stolen 
goods, moneys or chattels knowing them to be stolen, 
with intent to deprive the true owner thereof, shall 
upon conviction be punished as is or may be, by law 
prescribed for the larceny of such goods or chattels, 
in cases of larceny.”” Mans. Dig. § 1631. In the syl- 
labus of the case of People v. Wiley, 3 Hill, 194, it is 
said: ‘So, though the purpose be not to deprive him 
of the specific goods, but of some other portion of his 
property, ¢.g., to defraud him into the payment of 
money by way of reward for the restoration of the 
goods.”” Bishop and Wharton have both stated the 
rule substantially as above stated. Under the au- 
thorities quoted, if the jury believed from the evi- 
dence in this case—and they might have so believed— 
that the appellant received the stolen watch at Clar- 
endon on 24th February, and coneealed the fact from 
Ready, the owner, knowing the property to be 
Ready’s with the intention of defrauding Ready into 
the payment of money to him by way of reward for 
the restoration of the watch, the offense of receiving 
stolen property was made out under the statute. And 
if the appellant returned to Phillips county with the 
stolen watch, with a purpose to exact of Ready a re- 
ward for its return, and had the watch in Phillips 
county, with the intention of requiring Ready, as a 
eondition of its return, to pay him money therefor, he 
was guilty, under the statute, the venue being thus 
proven. 








VOLUNTEER SERVANTS. 


The relation of master and servant is one 
of contract, expressed or implied;! and 
the question as to the existence of the rela- 


Wood, Mas. & Serv.,5; Schouler Dom. Rel. Sec. 
458. 
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tion, whether it be deemed one of fact,” 
or a mixed question of law and fact,’ is 
one falling within the province of the jury.‘ 
Definitions.—While not made in terms in 
the decisions, a distinction may be taken be- 
tween a volunteer servant and avolunteer. A 
volunteer servant is one who for the time be- 
ing, without stated employment, enters upon 
the service of the master, at the request or 
with the assent of the master, expressed or 
implied, from circumstances, although with- 
out promise or expectation of compensation. 
A volunteer is one who renders assistance in 
the performance of a particular work, of his 
own motion, or at the request of one who 
does not stand clothed by the master, by fair 
implication, with authority to employ. 
Volunteer.—A volunteer does not beeome 
and cannot be treated as a servant, though 
some of the cases, in denying the right of 
such an one to recover for personal injuries of 
the master, have reasoned that, treated as a 
servant, the plaintiff was precluded of a re- 
covery by the fact that he was injured on ac- 


count of the negligence of a fellow-servant, - 


or by reason of negligence that would not 
have given a right of recovery to a regular 
servant; and some confusion in terminology 
has resulted on this account. Thus in one 
of the earlier cases it was said: ‘‘Defend- 
ant’s servants were at work on a railway in 
their service with those carriages and engines. 
The deceased voluntarily assisted some of 
them in their work. Other of defendant’s 
servants were negligent about their work, 
and, by reason thereof, the deceased was 
killed. The defendant’s servants were com- 
petent to do the work. The defendant did 
not authorize the negligence. We are of 
opinion that, under these circumstances, the 
action is not maintainable. The cases show 
that, if the deceased had been a servant of 
the defendant, and injured under such cir- 
cumstances as occurred here, no action would 
be maintainable.’’> The truer reason would 
seem to be that such a person stands in no 
contractual relation to the master, and can- 


2 Daley v. Boston R. Co., 147 Mass. 101; Northwest- 
ern, etc. Co. v. McCue, 17 Wall. 508; Mullan vy. Steam- 
ship Co., 78 Pa. St. 25, 21 Am. Rep. 3. 

3 Brophy v. Bartlett, 108 N. Y. 632. 


4 Compare Wood, M. & S. 911, and Kelly v. John- 


son, 128 Mass. 530, 35 Am. Rep. 398. 
5 Degg v. Midland Ry. Co., 1 H. & N. 778; Potter v. 
Faulkener,1 Best 8 S. 800. 





not recover for any injury to himself while 
occupied at such work. A mere volunteer 
cannot by his own act create the relationship 
of servant; accordingly he cannot invoke for 
his protection the rules of law governing that 
relation, but stands as an intermedler.® It 
matters not that a servant injured under sim- 
ilar circumstances could recover. 

Recognition by Master.—But the rule is 
otherwise where the services are rendered 
gratuitously, but at the instance of the mas- 
ter, or other person in charge of the particu- 
lar work, or other person who in his position 
fairly represents the master. The relation 
of master and servant in such a case attaches 
and the servant assumes the risks and is en- 
titled to the protection incident to the rela- 
tion.’ 

Who Represents Master.— Any person 
placed in charge of the work and of the serv- 
ants to do the work is authorized to call in 
assistance. Thus where a yardmaster, au- 
thorized to employ necessary assistants, ac- 
cepted the volunteered service of a person to 
brake, it was held that the railway company 
owed him the same duty they owed to any 
other employee.’ A track master renders a 
railway company liable by employing tempo- 
rarily, a teamster to clear the track of snow, 
and failing to give warning of an approach- 
ing train as promised.’ In the case of Ken- 
tucky Central R. Co. v. Gastineau," it was 
held that not only must the ‘‘employee have 
authority from the company to make the re- 
quest, or qecupy such a position toward the 
company and the act to be done, that the au- 
thoiity can be fairly implied,’’ but further, 
‘‘the fact that the employee knows of the 
presence of the intermedler does not legalize 
it and place him as to the company within its 
protection.’’ Acceptance of service is re- 
quired. 

Who does not Represent Master.—One of 
the earliest American cases was that of 
Flower v. Pennsylvania R. Co.” There a 

6 Everhardt v. Terre Haute R. Co., 78 Ind. 292, 4 
Am. & Eng. R. Cas., 602; Wischam v. Rickards, 136 
Pa. 109, 10 L. R. A. 97. 

7 Johnson v. Ashland Water Co., 71 Wis. 553, 5 Am. 
St. Rep. 243, and cases cited. 

8 Id. 

® Central Trust Co. v. Texas, etc. R. Co. (Thayer, 
J.), 32 Fed. Rep. 448; Compare Texas R. Co. vy. Skin- 
ner (Tex.), 28S. W. Rep. 1001. 

10 Bradley v. N. Y. Cent. R. Co., 62 N. Y. 99. 

1 83 Ky. 123. 

12 69 Pa. 210, 8 Am. Rep. 251. 
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boy, standing near a locomotive at a water 
station, was requested by the fireman to turn 
on the water. While climbing the engine to 
put on the hose, some cars came with ordi- 
nary force against the tender, and the jar 
threw the boy under the wheels and he was 
killed. The court, Agnew, J., said: ‘‘The 
true point of this case is that in climbing the 
side of the tender or engine at the request of 
the fireman, to perform the fireman’s duty, 
the son of the plaintiff did not come within 
the protection of the company. To recover, 
the company must have come under a duty 
to him which made his protection necessary. 
Viewing him as an employee at the request 
of the fireman, the relation itself would de- 
stroy the right of action. Had the fireman 
himself fallen in place of the boy, he could 
have had no remedy. It does not seem rea- 
sonable that his request to the boy to take 
his place without any authority, general or 
special, can elevate the boy to a higher posi- 
tion than his own, and create liability where 
none would attach had he performed the 
service himself.’” Where a boy was acting 
under orders of a brakeman, and attempting 
to adjust some loose boards on a car, and 
was thrown from the train and was injured, 
the railway company was held not to be lia- 
ble.* A yard hand employed to oil cars has 
no power to bind the company by directing 
brakeing to be done.“ A person employed 
by a railway company to look after stock 
killed, has no authority to bind the company 
in ordering a bystander to assist in removing 
obstructions to a passenger train from the 
track.” Nor has an engineer authority to 
order cars uncoupled.’® Nor, again, cana 
miner engaged in proping a mine, call in as- 
sistance so as to render the master liable in 
case of an injury by reason of the falling of 
slate.!7 

True Test.—It may be deduced from the 
foregoing that the only test is: Has the mas- 
ter assented to or accepted the volunteered 
service? The Supreme Court of Alabama 
stands alone in requiring a degree of continu- 
ity in the service. ‘‘More is essential than 
mere order or request to couple cars at one 


18 Sherman y. Hannibal, ete. R. Co., 72 Mo. 62, 4 
Am. & Eng. R. Cas. 589. 

14 Everhardt v. Terre Haute R. Co., supra. 

15 Railroad v. McDaniel, 12 Lea, 388. 

16 Bradley v. Railroad, 14 Lea, 378. 

17 Knox vy. Pioneer Coal Co., 90 Tenn. 546. 








time and place, or doing a single act, to con- 
stitute an employment within the implied 
scope of the authority of the conductor. It 
must be to render service to some extent 
continuous in its nature.’’* How is the de- 
gree on continuity to be gauged? At what 
point does a volunteer become a servant? 
‘‘Quantity’’ of service is superadded to 
‘‘quality’’ of employment. , 

Order must be in Line of Duty.—The or- 
der or request from such an employee, to 
bind the master, must be in the line of said 
employee’s duty. In New Orleans R. Co. v. 
Harrison,” the conductor of a train ordered 
a boy, standing by, to uneouple the cars. 
The boy refused but upon being threatened 
went into make the coupling and was in- 
jured. The court held that the tort was that 
of the conductor, individually, and that the 
railway company was not liable. 

Volunteer Servant can Recover—only when 
a regular servant could prevail on similar 
facts. In the cases of Everhart v. Terre 
Haute R. Co., Sherman v. Hannibal R. Co., 
Mayton v. Texas R. Co., the facts surround- 
ing the injuries would not warrant recovery 
by a regular employee. In Central Trust 
Co. v. Texas R. Co., and Johnson v. Ash- 
land Water Co., the reverse is true.” 

Assistance in Furtherance of One's Own 
Business.—But it does not follow that under 
all circumstances a person who assists the 
servants of another in the discharge of their 
duties, without stated employment by the 
master, is to be regarded as assuming the re- 
lationship of fellow-servant, and the risks 
pertaining there. Thus where the owner of 
freight was allowed to assist in its delivery, 
and while so engaged was injured through the 
carelessness of the railway company’s serv- 
ants, it was held that an action would lie 
against the company, as the plaintiff was not 
acting for it as servant, but in the delivery 
of his own goods in his own behalf.” The 
same principle was held where the plaintiff, 
an employee of the shipper of lumber, made 
a coupling at the instance of the conductor to 
facilitate the placing of the car where plaint- 
iff could the better load it; it was said that 


18 Ga. Pac. R. Co. v. Propst, 85 Ala. 207. 

19 48 Miss. 112, 12 Am. Rep. 356. 

20 See also Mayton vy. Ry. Co., 63 Tex. 77, 51 Am. 
Rep. 637; Sparks v. Ry. Co., 82 Ga. 156. 

21 Wright v. London R. Co., 1 Q. B. Div. 2652; 
Holmes v. N. E. Ry. Co., L. R. 4 Exch. 254. 
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he was in the furtherance of the business of 
his own employer, and acted as his servant, 
and not the railway company’s and a recov- 
ery was allowed to stand.” In McIntyre v. 
Bolton,” the ruling was placed upon the same 
distinction, though the facts, it is conceived, 
barely justify it. There plaintiff was a passen- 
ger ona street car which ran beyond a turn- 
out where it was intended to pass another car. 
The driver requested plaintiff to assist him in 
backing the car upon the turn-out, and while 
so engaged the plaintiff was injured by the 
driver's negligence. It was held that he had 
not volunteered service to the street railway 
company so as to assume risks. The opinion 
in the recent case of Wischam v. Rickards,” 
is a learned and instructive one, the questions 
in decision being confessedly close. Rick- 
ards, a drayman, was, through his employees, 
delivering a heavy wheel at the factory where 
plaintiff worked. In unloading, some diffi- 
culty was experienced, and Harvey, the fore- 
man of defendant, called for help. Weigel, 
a foreman in the factory over plaintiff, or- 
dered him to assist in moving the wheel, and 
in compliance plaintiff was injured by the 
wheel falling on him. The court held, that, 
it being the duty of defendant to unload, 
plaintiff while assisting was the volunteer 
servant of defendant, although he was called 
to the work by his regular foreman. ‘‘He 
acted in reference to the request for help of 
defendant’s servant. He had no right or in- 
terest in the wheel or its delivery, and what 
he did was in behalf of defendant. The de- 
livery was not completed but was going on 
when the accident occurred, and the delivery 
was the act of defendant. The participation 
of the defendant was not that of an owner 


(or servant of an owner) but was that of a. 


servant assisting the servants of defendant, 
and this circumstance brings it within the 
rule of non-liability.’’ Where distinct mas- 
ters are served, as where A’s servant receives 
into his wagon bales of cotton lowered from 
above by B’s servant, and is injured by 
the falling of a loose bale from above, 
there is no association in a common service, 
and liability upon the part of B for the injury 
results.” 


2 Eason vy. Ry. Co., 65 Tex. 577, 57 Am. Rep. 606. 
23 43 Ohio St. 224, 54 Am. Rep. 803, 

24 136 Pa. 109, 10 L. R. Ann. 97. 

2 Abraham v. Reynolds, 5 Hurlst. & N, 148. 





Master’s Liability for Negligence of Volun- 
teer Servant.—The master is liable to a third 
person injured by the negligence of one 
called into service by an employee in charge 
of the work, when the injury results from acts 
in the line of the work in hand.” 
Sam’t C. WitiraMs. 
Johnson City, Tenn. 


26 Athrop v. White, 22 N. Y. 360; Booth v. Mister, 7 
Carr vy. Payne, 66; Simons vy. Monier, 39 Barb. 358; 
Wichrecht vy. Fassnacht, 17 La. Ann. 166. 








REWARD—MUNICIPAL CORPORATIONS—PAY- 
MENT BEFORE CONVICTION. 


ANDERSON V. PIERCE COUNTY. 


Supreme Court of Nebraska, May 2, 1894. 


Section 296 of the Criminal Code, authorizing 
counties to offer rewards for the detection or appre- 
hension of persons charged with a felony, does not 
authorize the payment of such reward until convie- 
tion. This condition applies as well to an offer made 
simply forthe apprehension of a person as to one 
made for detection and apprehensiun. 


IRVINE, C.: The plaintiff in error filed his 
claim with the commissioners of Pierce county 
for a reward offered by the county for the appre- 
hension of an escaped prisoner. The claim was 
rejected, and he appealed to the District Court, 
where a demurrer to his petition was sustained, 
and judgment entered for the county, which judg- 
ment the plaintiff in error seeks to reverse. 

The petition alleges the offer to have been 
made as follows: “It appearing that one Ed 
Staggs, while under arrest charged with the 
crime of murder, has escaped from the custody 
of the sheriff of Pierce county, whereupon it is 
ordered that a reward of $200 be, and the same is 
hereby, offered for the apprehension of the said 
Ed Staggs, and his return to the custody of the 
sheriff of the said county, as provided by section 
296, chapter 27, Criminal Code of Compiled Stat- 
utes.’ The petition does not allege that Staggs 
was convicted. The want of that averment is 
the reason urged in support of the demurrer. 
Section 296 of the Criminal Code is as follows: 
‘The county commissioners of the several counties 
in this State are hereby authorized, when they 
deem the same expedient, to offer such rewards 
as in their judgment the nature of the case may 
require, for the detection or apprehension of any 
person charged with or convicted of a felony, 
and pay the same on the conviction of such per- 
son, together with all neressary expenses not 
otherwise provided for by law, incurred in mak- 
ing such detection or apprehension, out of the 
county treasury.”’ 

2. The plaintiff in error contends that the 
clause providing that the reward should be paid 
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on conviction applies only to cases where the de- 
tection of a person is a part of the requirement of 
the offer; that is to say, that where a crime is 
committed, and the perpetrator is unknown, a 
person, to claim the reward, must furnish the in- 
formation necessary to fix the crime upon the 
person apprehended, and that a conviction is 
therefore necessary to the performance of the 
contract; but that where there has already been 
a conviction had, or where a person has been un- 
der arrest charged witha crime, and an escape 
has been effected, simply apprehending the fugi- 
tive completes the performance, and entitles the 
captor to the reward. The plaintiff further con- 
tends that the offer was general in its terms, and 
that, irrespective of the statute, it was binding 
upon the county, and entitled him to recover 
without conviction of the person apprehended. 
This court has never before been called upon to 
construe the statute referred to. We are not 
cited to any decisions of other States having sim- 
ilar statutes, nor have we been able to find any 
in point. As to the second argument advanced, 
it is sufficient to say that, whether or not author- 
ity to offer rewards would be implied in the ab- 
sence of an express statute, the offer in this case 
contained an express reference to section 296 of 
the Criminal Code, and the offer was clearly 
made in pursuance of that section. If there be 
any authority independent of that statute, still 
this reference to the statute incorporated it into 
the offer, so that in any event the statute must be 
treated as a part of the contract. 

3. Authority to offer such rewards is not usually 
implied, and the courts have been inclined to a 
strict construction of such powers. Thus, an act 
of congress gave to the city of Washington the 
power to ‘‘sue and be sued, implead and be im- 
pleaded, grant, receive and do all the other acts 
as natural persons, and to purchase and hold 
real estate.’’ Another act gave to it ‘full power 
and authority to make all necessary laws for the 
protection of public and private property, the 
preservation of order and the safety of persons, 
* * * and forthe punishment of all persons 
violating the same.”? The legislative authorities 
of the city authorized a reward of $20,00C for the 
arrest and conviction of persons concerned in the 
assassination of President Lincoln; but the court 
held that this act was not within the scope of the 
authority conferred upon the city by act of con- 
gress. Baker v. City of Washington, 7 D. C. 134. 
So, too, where, asin the case of the individual, 
the authority to contract is clear, the contract it- 
self has been subjected toa strict construction. 
Thus, in Jones v. Bank, 8 N. Y. 228, where a re- 
ward was offered for the apprehension of a per- 
son to whom forged checks, had been paid, and 
the recovery of the money, or a proportional 
amount, for any part thereof, it was held that 
both the apprehension of the person named and 
the recovery of some of the money was essential 
to sustain aclaim for any part of the reward. 
And in Cornelson v. Insurance Co., 7 La. Ann. 





345, a reward was offered for the conviction of 
any person who may have been concerned in set- 
ting fire to any building. It was held that this 
offer applied only to persons who had at that 
time committed the offense, and not to those who 
might thereafter commit it, and also that, where 
a person apprehended was convicted only of hav- 
ing prepared combustible matters and placed 
them under a building with intent to set fire to it, 
and not of setting fire to the building, the reward 
was not earned. Unless a very liberal construc- 


‘tion should be given to the statute under consid- 


eration, it would seem quite clear that the re- 
ward comes due in no case except upon convie- 
tion. The plaintiff argues that, unless his con- 
struction be given the statute, that part of it ap- 
plying to persons already convicted would be 
nugatory. This is not true. Where a person al- 
ready convicted escapes, the condition of convic- 
tion already exists, and, upon apprehension, that 
condition is complied with. But, in the case of 
a fugitive before trial, the reward may be earned, 
in‘a certain sense, upon apprehension, but by the 
terms of the statute it is not payable until con- 
viction, or unless a conviction be had. The dis- 
tinction in reason, suggested by the plaintiff, is 
obvious, and, had the legislature intended to 
create it, it certainly would have been expressed. 
We think that in no case arising under this stat- 
ute is areward payable except upon conviction of 
the captive, and therefore the demurrer was 
properly sustained. Judgment affirmed. Af- 
firmed. 


Nore.—The general rule as to rewards is that any 
person, though having no interest in the matter, may 
bind himself by an offer of reward. Such a contract 
is not without consideration; and the offer though 
general enures asa contract to any person who per- 
forms the stipulated service. Furman v. Parke, 21 
N. J. L. 810; Lee v. Flemingsburg, 7 Dana, 29; Mark- 
ing v. Needy, 8 Bush, 22; Morrell v. Quarles, 35 Ala. 
544; Harson v. Pike, 16 Ind. 140; Cummings v. Gann, 
62 Pa. St. 484; Pierson v. March, 82 N. Y. 503; Reif v. 
Paige, 55 Wis. 496. But it has been held that such re- 
wards cannot be claimed by publie officers, whose 
sworn duty it is, irrespective of the offer of reward, to 
make the arrest. Marking v. Needy, 8 Bush. 22. See 
Poole v. Boston, 5 Cush. 219; Martin County v. 
Pipher, 98 Ind. 124. This would seem to be very 
doubtful. Certainly where the officer had no process 
in his hands and was under no special obligation to 
goin search of the offender, there would seem to be 
neither reason nor policy in the rule which would 
prohibit him from earning and receiving the reward. 
Russell v. Stewart, 44 Vt. 170; Davis v. Munson, 43 Vt. 
676. 

The offer of reward is of no validity and will not 
bind the person making it unless the party arrested 
was legally liable to be taken into custody, for if the 
arrest is for any reason illegal the contract by which 
it was brought about is contrary to public policy and 
cannot be enforced. Marking v. Needy,8 Bush, 22. 

Whether or not it is essential to plaintiff’s action for 
areward that he should have had knowledge of the of- 
fer of reward at the time he made the arrest, or gave 
the information, is a question upon which the cases 
are not inunison. One line of cases hold that the only 
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theory upon which the plaintiff can recover is that the 
offer of reward, when acted upon, is a contract, that the 
defendant has contracted to pay the sum sued for and 
as there can be no assent to that of which the party 
has no knowledge, there can be no meeting of minds 
and no contract, and therefore one cannot recover for 
services performed in ignorance of the offer, or before 
it was made. Fitch v. Snedaker, 38 N. Y. 248. See to 
the same effect: Howland v. Lounds, 51 N. Y. 604; 
Stamper v. Temple, 6 Humph. 113; Hewitt v. Ander- 
son, 56 Cal. 476; Marvin v. Treat, 37 Conn. 96; City 
Bank vy. Bangs, 2 Edw. Ch. 95; Chicago, ete. R. Co. v. 
Debring, 16 Il]. App. 181; Ray v. Smith, 2 Handy, 193; 
Lee v. Flemingsburg, 7 Dana, 28. Compare Reif v. 
Paige, 55 Wis. 496; Morrell v. Quarles, 35 Ala. 544. 
On the other hand there is very respectable authority 
for the view that itis of no importance that the per- 
son earning the reward was at the time unaware of 
the fact that it had been offered. In Dawkins vy. Sap- 
pington, 26 Ind. 200, the case most frequently quoted 
on this subject, itis said: ‘‘If the offer was made in 
good faith why should the defendant inquire whether 
the plaintiff knew that it had been made. Would the 
benefit to him be diminished by the discovery that 
the plaintiff, instead of acting from mercenary mo- 
tives had been impelled solely by a desire to preyent 
the larceny from being profitable to the person who 
had committed it?” See, also, Russell v. Stewart, 44 
Vt. 170; Auditor v. Ballard, 9 Bush, 572; Eagle v. 
Smith, 4 Houst. 293; Crawshaw v. City of Roxbury, 7 
Gray, 377; Everman v. Hyman, 3 Ind. App. 459. 
Compare Neville v. Carwardine, 4 B. & Ad. 621; 
Marvin y. Treat, 87 Conn. 96. This view, however, 
takes no account of the fact that plaintiff’s claim 
is based upon a contract, is in effect an action of as- 
sumpsit. Whatever may be the true rule as to the 
necessity of knowledge of the offer, to entitle the 
plaintiff to claim the reward, there can be no doubt 
that performance of the service indicated is sufficient 
acceptance to complete the contract; that there is no 
necessity for giving the party offering the reward no- 
tice of his acceptance. Reif v. Paige, 55 Wis. 503; 
Hayden Sanger, 56 Ind. 42; Harson y. Pike, 16 Ind. 
140; Wilson v. McClure, 50 Ill. 366; First Nat. Bank vy. 
Hart, 55 Ind. 62. 

The offer of reward is not in itself a contract, but a 
proposal only, and, of course, is subject to revocation 
until accepted and acted upon. Shuey v. United 
States, 92 U. S. 78; Cunningham vy. Gann, 52 Pa. St. 
484; Harson v. Pike, 16 Ind. 140; Ryer vy. Stockwell, 14 
Cal. 187; Freeman v. Boston, 5 Mete. 57; Biggers v. 
Owen, 79 Ga. 658; Wentworth v. Day, 3 Mete. 354. If 
not revoked it has been held that it must be accepted 
within a “reasonable time.’”? Loring v. Boston, 7 
Mete. 409; elsewhere, that if unrevoked, the offer 
holds good until the statute of limitations has run 
against the crime. Matter of Kelly, 30 Conn. 159. 

In many States municipal corporations are expressly 
authorized by statutes to offer rewards for the appre- 
hension of criminals. Whether in the absence of 
such a provision they have the power to bind them- 
selves by such offers is a subject upon which the de- 
cisions are conflicting. It may perhaps be said that 
the weight of authority is that such an offer is not 
within the legitimate province of municipal authority. 
Loveland v. Detroit, 41 Mich. 367; Gale v. Inhabitants 
of South Berwick, 51 Me. 174; Hanger v. De Moines, 
52 Iowa, 198; Huthsing v. Bosuquet, 3 McCrary, 152; 
Patton v. Stevens, 14 Bush, 324; Murphy vy. Jackson- 
ville, 18 Fla. 318; Grant Co. Comrs. v. Bradford, 72 
Ind. 455; Martin County v. Pipher, 98 Ind. 124. Com- 
pare Hawk vy. Marion County, 48 Iowa, 472. A con- 





trary view has been adopted in Pennsylvania: York y, 
Forscht, 23 Pa. St. 391. And several cases, beside the 
principal case, have arisen under a statutory power, 
Crawshaw vy. Roxbury, 7 Gray, 374; Pool v. Boston, 5 
Cush. 219; Jauvrin vy. Exeter, 48 N. H. 83; Matter of 
Kelly, 39 Conn. 159. 





JETSAM AND FLOTSAM. 


RIGHT TO WAIVE TORT AND SUE IN ASSUMPSIT. 


The right to waive the tort and sue in assumpsit has 
recently received some extension in Lazarus y. 
Phelps, United States Supreme Court, March, 1894, 
The plaintiff in error had enclosed the defendant’s 
lands with his own, and had then placed in the en- 
closure more cattle than could find pasturage on his 
own premises. By the laws of the State (Texas), the 
owner of land trespassed upon by cattle cannot re- 
cover damages for the trespass unless the land is 
fenced. The court held, however, that the defendant 
in such a case was liable for the value of the use and 
occupation ofthe premises. Mr. Justice Brown in 
the opinion says: “It could never have been intended 
to authorize cattle owners deliberately to take posses- 
sion of such (unfenced) lands and depasture their cat- 
tle upon them without making compensation, partic- 
ularly if this was done * under such circum- 
stances as to show a deliberate intent to obtain the 
benefit of another’s pasturage. The fact certainly 
showed an intent on the part of the defendant to avail 
himself of the pasturage of another’s’ land. In such 
case the law raises an implied promise to pay a rea- 
sonable sum for the use and occupation of the lands.” 

In support of this view the court cites Schuyler v. 
Smith, 51 N. Y. 209, where it is held that, although a 
tenant holding over after the expiration of his term 
is a trespasser, the owner of the premises is not con- 
fined to his remedy in trespass, but may sue in as- 
sumpsit for the value of the use and occupation of the 
premises. There can be no reason of justice nur of 
judicial convenience against the principle thus recog- 
nized by the highest authority. The source of the 
contrary view is simply the technicality of antiquity, 
although it is still stated tu be the law by respected 
authority. Thus in the American and English Cyclo- 
pedia of Law (vol. I., p. 883) it is said that the action 
of assympsit for use and occupation will not lie when 
the relation of landlord and tenant bas never sub- 
sisted, and numerous cases are there cited in support 
of this view. The same opinion is held by Prof. 
Keener in his work on Quast-Contracts (page 191, 
etc.). ‘‘Logically,” he says, ‘tone who has been dis- 
possessed of his land should be allowed to sue the 
wrongful occupant in a count for the use and occu- 
pation, to recover its value; but it is not permitted.” 
The reason for this is said by Prof. Keener to be that 
at common law a plaintiff was bound to pursue his 
highest remedy. Where land was leased and rent re- 
served, the appropriate action was debt, a higher 
remedy than assumpsit. ‘‘It would have been extra- 
ordinary,” he says, ‘‘had the courts given a remedy 
against a tort feasor which they did not allow on a 
contract against a tenant. Even in jurisdic- 
tions where all forms of action are abolished, this 
doctrine, originating in a distinction drawn between 
different forms of action, is perpetuated.’”’— Univer- 
sity Law Review. 
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BOOK REVIEWS. 


JONES ON CHATTEL MORTGAGES. 

This is the fourth edition of a work of decidedjmerit 
The author—Mr. Leonard A. Jones, is a recognized 
authority on subjects of this character his treatises on 
Mortgages of Real Property, Corporate Bonds, Pledges 
and Liens, being regarded by the profession as of 
great practical value. The present edition, as com- 
pared with the original edition, contains citations of 
some two thousand additional cases and the work has 
been enlarged by the addition of some two hundred 
pages of new matter. In admirable style are discussed 
in successive chapters, the nature of mortgages of 
personal property, requisites in form and execution, 
subject-matter of chattel mortgages, mortgages of fu- 
ture personal property, recording, filing and refiling, 
fraudulent mortgages, mortgages of merchandise with 
power of sale in the mortgagor, the rights of the 
parties before forfeiture, 1emoval, concealment and 
sale of mortgaged property, payment and discharge, 
redemption, rights, and remedies after forfeiture, 
foreclosure in equity andsales under powers. Itisa 
volume of nearly nine hundred pages, beautifully 
printed and bound. Published by Houghton, Mifflin 
& Co., Boston, Mass. 


MCKELVEY ON COMMON LAW PLEADING. 

This is a work of nearly two hundred pages bound 
in cloth, prepared by a member of the New York bar. 
It is, to state concisely, a brief explanation of the 
different forms of common law actions and asummary 
of the most important principles of pleading therein, 
with illustrations taken from the cases. It is well 
written and the author evidently is a master of the 
subject he has undertaken to elucidate. Practitioners 
will find it a valuable aid in the solution of knotty 
problems relating to pleading. Published by Baker, 
Voorhis & Co., New York. e 


CLARK’S HAND BOOK OF CRIMINAL Law. 

This book, as the author advises us, is intended to 
contain a concise, but full statement of the general 
principles of the criminal law. The statutes of the 
different States vary so much that it would be im- 
possible in a book of this size (450 pages) to go to any 
extent into statutory crimes or to show how far the 
common law is modified or abrogated by statute in 
each particular State. We are very much impressed 
with the manner in which the volume seems to have 
been prepared. The general principles, divisions and 
definitions of the main subjects of the chapters in 
bold type are followed by more detailed treatment 
in which the cases are exhaustively cited and intelli- 
gently discussed. In this way the practitioner may 
the more readily grasp the general theory of the sub- 
jects and have before him, as a map, an outline of the 
main points. We have no doubt the work will be a 
popular one and of great value to the criminal practi- 
tioner. It is published by the West Publishing Co., 
St. Paul, Minn. 








BOOKS RECEIVED. 


The Art of Winning Cases or Modern Advocacy, a 
Practical Treatise on Preparation for Trial, and 
the Conduct of Cases in Court. By Henry Hard- 
wicke, Member of the New York Bar. New York 
and Albany: Banks and Brothers, Law Publish- 
ers, 1894. 





Police Powers arising under the Law of Overruling 
Necessity. Ry W. P. Prentice, Counsellor at 
Law. Banks & Brothers, New York, Albany, 
1894. 








HUMORS OF THE LAW. 


An attorney was making a speech for the defense 
when an ass began to bray loudly outside the court- 
house. ‘‘Wait amoment,”’ said the judge, “one ata 
time, if you please.” 

First Lawyer—‘Will you take something with me?” 

Second Lawyer — “‘No, thanks. You have been in 
the business so long that you would be suspected the 
moment it was missed.”’ 


The dispenser of the finest brands of Western jus- 
tice sat on a soap box with a law book spread before 
him on an up-ended whisky barrel. 

‘*Who arrested this man?’ he asked as the prisoner 
stood up before him. 

‘*We did responded half a dozen citizens standing 
around, 

‘*What’s the charge?”’ 

‘Hoss stealin’.” 

**Kin you prove it?” 

*You betcher life we kin; we ketched him in the 
act.” 

The judge looked ugly. 

‘*Will you swear to it?” he asked. 

“Course we will; didn’t we jist tell you we ketched 
him at it?” 

“All right, gents,” said the judge, blandly, as he 
laid his gun across the law book, “‘I’ll fine each an’ 
every one of you $10 and costs for contempt of court 
in fetchin’ him here, anddismiss the case agin the 
prisoner. You oughter strung him up when you 
ketched him.” ‘ 


The following incident in which the jury under- 
stood the game and justice was administered despite 
the ignorance of judge and solicitor, took place at the 
term of Rowan Superior Court, held in Salisbury, N. 
C., in February, 1894:— 

“John Jones, come to the stand. Have you been 
sworn?” 

“Yes, sir.”? 

‘Now, if you saw this fight go on, in your own way 
tell the court and jury how it started.” 

“Well, you see, Will Brown, John Simons and 
Whack Lamper was playin’. Brown opened a pot for 
five, Simons stood and Whack he riz him five and 
they all stayed. Then cards were call—’’ 

“See here, we don’t know what you are talking 
about. Begin over.” 

“They was a playin’ and Brown he opened a jack 
and Simons stood. Whack, he riz—’’ 

“Now stop. You say Brown opened a jack. What 
did he do with it when he opened it?” 

“Jest nothing. Jest opened it, and Simons he stood 
and Whack riz—” : 

“Now wait. What was Whack doing before he 
‘riz,’ as you call it?” 

‘““Whack never did call it; he was skeered.”’ 

‘“‘Answer my question. What was Whack doing be- 
fore that?’’ 

“Nothin’, just sittin thar.” 

“Oh well; goon and tell what you know, if you 
know anything, and then be seated.” 

‘‘Brown stood pat, Simons drew to an inside straight 
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and Whack drew to threes. Brown said he was ten 
velvet and would bet that Simons wouldn’t call it and 
Whack thought Brown had a full house and said a 
dealer couldn’t open a jack. Brown said he could and 
then they got into it.” 

The defendants having no counsel, and in further 
consideration of his absolute ignorance of what they 
were playing, the solicitor left it to the charge of the 
judge, which was about as follows: 

Gentlemen of the jury, Will Brown and Whack 
Lamper are indicted for an affray. John Jones testi- 
fied that Brown opened his jack knife and Lamper 
arose from his chair and after a few words struck 
Brown. If you believe the evidence of Jones they 
are both guilty. Take the case. 

One of the jury who knew the game explained it to 
the rest, and the verdict was that only Lamper was 
guilty, as a dealer did not have the right to open a 
jack.— Green Bag. 
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1. APPpEAL— Contributory Negligence—Rehearing.— 
Negligence of the master, and assumption by the serv- 
ant of the risk of employment, will not be considered 
on rehearing, where contributory negligence of the 
servant was the only question raised on appeal.— 
LOUISVILLE, E. & ST. L. CONSOLIDATED R. Co. vV. 
BERRY, Ind., 36 N. E. Rep. 646. 

2. ASSIGNMENT FOR BENEFIT OF CRt DITORS.—Under 
the statutory provisian that an assignment for the 
benefit of creditors shall vest in the assigree the title 
to any property comprehended within its general 
terms, an ass‘gnment of all the lands, goods, and ef- 
fects of every kind belonging to the assignor, ‘‘the 
Same being fully and particularly enumerated and 
described in an inventory hereto annexed,” passes 
title to property of the assignor not included in the in- 
ventory.—SMITH v. GOODMAN, IIl., 36 N. E. Rep. 621. 

3. ATTACHMENT— Indemnity Bond.—It is no defense 
to an action by asheriffon an indemnity bond, in an 




















attachment case, that after the claimant got judgment 
against the sheriff for the wrongful attachment, and 
the judgment was satisfied, the sheriff sold the prop. 
erty at private sale by direction of plaintiff in attach- 
ment.—BARNETT V. O’LOUGHLIN, Wash., 35 Pac. Rep, 
1099. 

4. ATTACHMENT AGAINST NON-RESIDENT — Act. 189], 
ch. 120, providing that in attachments against non- 
residents it will be sufficient to mail a copy of the 
summons “to the sheriff or other process officer of the 
county and State where defendant resides,” in lieu of 
publication, and that such provision shall ‘‘be udded 
after paragraph 5 of section 218 of the Code,” does not 
substitute such mode of service for service by publica- 
tion. but merely adds another mode of service.—MUL- 
LEN V. NORFOLK & N.C. CANAL CO., N. Car.,19S. E. 
Rep. 1 6. 

5. ATTORNEY AND CLIENT—Conveyance between,— 
On the issue whether a deed from a client to his at- 
torney was intended as absolute, in payment for his 
services, or as a mortgage to secure him a reasonable 
fee, no fraud or mistake being ulleged, the grantee has 
not, by reason of his relation tothe grantor, any ex- 
traordinary burden to prove the deed absolute.—WAL- 
LACE V. TOWN, Wash., 35 Pac. Rep. 1080. 

6. BoND—Default by Corporate Officer.—A corpora- 
tion cannot, as against the sureties on the bond of an 
officer thereof, apply payments made by the ollicer 
to the corporation, afterthe date of the bond, upon 
his indebtedness to the corporation prior thereto.— 
ANAHEIM UNION WATER CO. V. PARKER, Cal., 35 Pace. 
Rep. 1048. ; 

7. CARRIERS—Damages to Freight.—Where a shipper 
sues a railroad company for damages to perishable 
freight, and alleges in his petition that such shipment 
was made to a point which is in fact beyond the line 
of defendant’s road, under a written contract, by the 
terms of which itis expressly provided that the de- 
fendant shall not be responsible as a common Carrier 
beyond its line of road, it is error to render judgment 
against the defendant because of delays occurring be- 
yond the line of its road, where there is no showing of 
negligence on the part of the defendant, or of any in- 
jury to the freight while in its possession.—ATCHISON, 
T. & S. F. R. Co. v. RICHARDSON, Kan., 35 Pac. Rep. 
1114. 

8. CARRIERS OF GOODS— Limitation of Liability.— 
Acceptance ofa bill of lading containing conditions 
after the goods have been received by the carrier, and 
partly transported by him under an oral contract 
without such conditions, does not make the conditions 
binding on the shipper.— MERCHANTS’ DISPATCH 
TRANSP. CO. V. FURTHMANYN, IIl., 36 N. E. Rep. 624. 

9. CHATTEL MORTGAGES— Sale.—“A bill of sale of 
personal property, absolute upon its face, iftaken as 
security, is only a chattel mortgage.”—GRay V. DE- 
LAY, Kan., 85 Pac. Rep. 1108. 


10. CHATTEL MORTGAGES—Condition.—A mortgagee of 
personal property, in possession after condition 
broken, is the legal owner, entitled to retain the pos- 
session, subject toa liability to account for the sur- 
plus of its value after the satisfaction of his own claim. 
—ROOT V. DAVIS, Ohio, 36 N. E. Rep. 669. 


11. CHATTEL MORTGAGES— Possession. — A chattel 
mortgagee need not be insecure, in fact, in order to 
warrant his taking possession and selling the chattel 
under a clause in the mortgage allowing him to do so 
at any time he deems himself insecure, since it is sufti- 
cient if he has reason to believe or does believe, in 
good faith, that he is insecure.— Woops v. GAAR, 
Scott & Co., Mich., 58 N. W. Rep. 307. 


12. CONSTITUTIONAL LAw—Debt Incurred in Aid of 
Rebellion.—Act April 9, 1881, granting to persons per- 
manently disabled in the service of the State, or of the 
Confederates States land certificate, does not confer 
benefits in discharge of a debt or obligation, within 
the meaning of Const. U. S. amend. 14, § 4, which de- 
clares that no State shall assume or pay any debtor 
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obligation incurred in aid of insurrection or rebellion. 
—DAWSON V. MCLEARY, Tex., 258. W. Rep. 705. 

13. CONTRACT OF SURETYSHIP—Bond.—Under a bond 
reciting that H was about to take certificates in the 
benefit society which, for assessments, etc., would 
cost him $2,198,40, and providing that if he paid his 
dues, and the society failed to pay him his benefits as 
they matured, the obligors would save him harmless 
from loss by reason of its failure, and would pay him 
such part of the $2,198.40 asthe society should fail to 
pay him, the obligors are sureties, not guarantors.— 
HASSINGER V. AMMON, Penn., 28 Atl. Rep. 679. 

14. CONTRACTS — Waiver. — A contract executed in 
July recited that it contained a previously made oral 
contract, namely, that defendant was to keep the 
gates of a pasture closed, the gence in repair, and all 
stray stock out of the pasture, from May 7th to July 
jth: Held, that the writing did not constitute a waiver 
ofa previous breach of the oral contract.—REED V. 
EHLINGER, Tex., 258. W. Rep. 703. 

15. CORPORATIONS—Agreement among Stockholders. 
—Since Civ. Code, §§ 307, 312, provide that in a corpora- 
tion election every stockholder must vote his shares 
in person, or by proxy, in writing, a president ofa 
corporation cannot enforce. verbal agreement by the 
other stockholders that he shall continue as presi- 
dent for two years longer, the agreement providing no 
way for its accomplishment.—DULIN v. PACIFIC WOOD 
& COAL Co., Cal., 35 Pac. Rep. 1045. 

16. CORPORATIONS — Withdrawal of Subscription.— 
Defendants subscribed under seal for stock in a cor- 
poration. Afterwards, articles of incorporation were 
executed, and officers elected; but, before the incor- 
poration was complete, defendants orally informed 
the president that, if acertain changein the policy 
was made, they would no longer be associates, and 
would not pay their subscriptions, which change oc- 
curred: Held, that the evidence was sufficient to 
show a withdrawal of the subscription. — HUDSON 
REAL ESTATE CO. V. TOWER, Mass., 36 N. E. Rep. 680. 

17. CORPORATIONS — Stockholders — Election of Di- 
rectors.— Where the stockholders of a corporation 
meet at the proper place and time, and before the 
election of directors part of them withdraw because 
of dissatisfaction to another part of the same building, 
and elect themselves directors, the latter cannot 
maintain a bill against the directors elected in a regu- 
lar manner at the former meeting to set aside defend- 
ants’ election and declare plaintiffs lawfully elected, 
for an order for a new election to be held under di- 
rection of a master, and for an injanction, on the 
ground that a quorum was not present at such election. 
—JENKINS V. BAXTER, Penn., 28 Atl. Rep. 683. 

18. CORPORATIONS—Fraudulent Purchase of Stock.— 
A corporation whose property had been sold on fore- 
closure determined to sell its unsold capital stock, 
but an offer for it at 20 per cent. discount was refused. 
Afterwards, C, a director, procured the acceptance of 
the offer under an agreement with the purchaser that 
he should have half the stock purchased. The ar- 
rangement was not secret, and no fraud was charged: 
Held, that the other stockholders could not, 10 years 
thereafter, compel Cto pay the company the profits of 
such transaction, on the ground that the stock is 
worth 10 per cent. premium, and that such purchase 
was fraudulent.—KEENEY V. CONVERSE, Mich., 58N. 
W. Rep. 325. 

19. COUNTIES— Ultra Vires Contracts. — To legalize 
void evidences of municipal indebtedness, the purpose 
to validate them must be clearly expressed by the 
legislature, or be deducible from the statute by neces- 
sary implication. The statute referred to in the 
Opinion examined, and held to so far validate void 
county warrants theretofore issued that the plea of 
ultra vires could not thereafter be interposed as a de- 
fense thereto.—ERSKINE V. NELSON COUNTY, N. Dak., 
58N. W. Rep. 348. 

20. COUNTIES—Liability to Garnishment.—Where the 
statute, in general terms, makes the county a body 








corporate, whieh may sue and be sued ‘‘in the man- 
ner prescribed by law,” a further provision that it can 
only be sued on contract after rejection of the claim 
by the board of commissioners will protect it from 
garnishment on a contract claim not so rejected.— 
EUREKA SANDSTONE CO. V. PIERCE COUNTY, Wash., 35 
Pac. Rep. 1081. 

21. CounTy—Unsanitary State of Jail.—A county is 
not liable for injury tothe health of one confined in 
the county jail while awaiting trial, caused by the de- 
fective condition of the jail—WEBSTER V. HILLSDALE 
County, Mich., 58 N. W. Rep. 317. 

22. CourTs — Jurisdiction — Venue.—Transitory or 
personal actions, asa general rule, follow the person 
ofthe defendant, and where process in such actions, 
emanating from a court having jurisdiction of the sub- 
ject-matter, is personally served upon the defendant 
in the county where the suit is instituted, the court 
acquires jurisdiction of both the subject-matter and 
the person.—CURTIS V. HOWARD, Fla.,14 South. Rep. 
812. 

23. CREDITORS’ BILL—When Lies.—A bill to subject a 
judgment debtor’s interest in a trust fund to payment 
of the debt is demurrable, where it does not allege that 
execution had been issued onthe judgment, and re- 
turned unsatisfied.—STONE v. WESTCUTT, R. I., 28 Atl. 
Rep. 662. 

24. CRIMINAL EVIDENCE—Arson.—Evidence that the 
house burned was on defendant’s land, which he was 
unable to sell because the occupant would not leave 
it; that defendant had threatened to burn the house; 
and that he was seen leaving it, carrying an empty oil 
can, afew minutes before the fire was discovered,— 
was sufficient to sustain a conviction.—PEOPLE V. 
BURRIDGE, Mich., 58 N. W. Rep. 319. 


25. CRIMINAL EVIDENCE—Homicide.—Where defend- 
ant and deceased disputed warmiy about the Catholic 
chureh, and, after quieting down and the lapse of 
some time, deceased assaulted defendant, with the 
remark that “he would teach him to abuse the Catho- 
lic church,” the converysation in regard to the church 
is admissible on defendant’s trial for murder.—RYAN 
Vv. STATE, Ala., 14 South. Rep. 766. 


26. CRIMINAL EVIDENCE — Uttering Forged Paper.— 
On the trial of an accused for uttering an instrument 
having on it forged indorsements, knowing at the time 
that they were forged, and with an intent to defraud 
and injure, the utterance by the defendant, near the 
same time, but previously, of other notes with forged 
indorsements, and his possession and attempting to 
negotiate subsequently, but nearthe same time, an- 
other note with forged indorsements on it, and a guar- 
anty to one of the makers thereof with forged signa- 
tures, are admissible as evidence that defendant knew, 
when he uttered the instrument described in the in- 
formation, that the indorsements were forged, and of 
a criminal intent in uttering the same.—LANGFORD V. 
STATE, Fla., 14 South. Rep. 815. 

27. CRIMINAL LAW—Assault with Intent to Kill.—To 
sustain the charge of an assault with intent to 
murder, it is necessary to show that, if the accused had 
killed the person assaulted, such killing would have 
been murder, under the statute —REVELS V. STATE, 
Fla., 14 South. Rep. 821. 

28. CRIMINAL Law — Breach of Trust — Evidence.— 
Where a firm holds property in trust, a misappropria- 
tion by one partner with the knowledge and assent of 
the other is a misappropriation by the latter, so far as 
the right to arrest him in a civil action for a breach of 
the trust is concerned.—BOYKIN V. MADDREY, N. Car., 
19S. E. Rep. 106. 

29. CRIMINAL LAW—Burglary.—Under an indictment 
for burglary, charging a forcible entry by breaking 
windows, it is sufficient to show that the entry was an 
unlawful one.—STaTE V. HUNTLEY, Oreg., 35 Pac. Rep. 
1065. 

30. CRIMINAL LAw—Carrying Weapons.—Where, on 
an indictment for carrying a concealed pistol, the de- 
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fense was that defendant had reason to apprehend an 
attack from C, with whom he had had a difficulty, and 
defendant gave evidence that C was a dangerous 
character, the State could prove that C was a justice of 
the peace.—BELL V. STATE, Ala., 14 South. Rep. 763. 

31. CRIMINAL LAW—Evidence.—A joint motion by two 
defendants for discharge, on the ground that there is 
no evidence connecting them with the commission of 
the offense, should be overruled when there is such 
evidence as to one.—RANDOLPH V. STATE, Ala., 14 
South. Rep. 792. 

32. CRIMINAL LAW—False Pretenses.—One who ob- 
tains a bottle of medicine from another by false repre- 
sentations that it was too strong to be applied on the 
face of such other is not guilty of obtaining goods by 
false pretenses.—STATE V. DANIEL, N. Car., 19 8. E. 
Rep. 100. 

33. CRIMINAL LAw—Instructions—Reasonable Doubt. 
—On a prosecution for murder under the United States 
laws it is error to instruct that ifthe jury believe be- 
yond a reasonable doubt that deceased was found dead, 
and that defendant told witnesses that he had killed 
her, such statement would warrant them in finding 
defendant guilty of murder, as it omits the “malice 
aforethought,” an essential element of murder.— 
UNITED STATES V. ROMERO, Ariz., 35 Pac. Rep. 1059. 


34. CRIMINAL LAW—Murder—Malice. — A charge that 
malice includes, not only anger and revenge, but every 
unlawful motive; that it is not confined to particular 
ill will to deceased, but denotes an action flowing from 
a wicked and corrupt motive; ‘‘a thing done, as the 
books say, ‘malo animo,’”’—is not objectionable as tend- 
ing to confuse the jury by the use of theterm ‘‘malo 
animo,’”” when explained by the further language that 
malice is implied from any deliberate or cruel act 
against another, however sudden; that ‘‘malice afore- 
thought” does not imply deliberation, but rather de- 
notes purpose and design; and that it means malice 
existing at any time before the act, so as to be its mov- 
ing cause.—PEOPLE V. BORGETTO, Mich., 58 N. W. Rep. 
328. 

35. CRIMINAL PRACTICE — Assault. — One complained 
against for an assault with a deadly weaponon the 
person of one George Magin cannot be informed against 
and tried for such an assault on one George Massino.— 
PEOPLE V. CHRISTIAN, Cal., 35 Pac. Rep. 1043. 

36. CRIMINAL TRESPASS—Cutting Timber.—Cr. Code, 
§ 8790, punishing any person who knowingly, willfully, 
and without the consent of the owner thereof, enters 
upon the land of another, and cuts and earries off any 
timber with intent to convert the same to his own use, 
embraces all growing and standing trees. — BROWN V. 
STATE, Ala., 14 South. Rep. 761. 


87. DEED—Boundaries.—In the sale of land in sections 
or subdivisions thereof, including lots, according to 
the government survey, the survey as actually made 
controis. It is the survey as it was actually run on the 
ground that governs, if the monuments, corners, or 
lines actually established can be located or proved. 
Courses and distances yield to such corners or lines so 
long as the latter can be located, and for the reason 
that the latter are the fact or truth of the survey as it 
was actually made, while the former are but the de- 
scription of the act done, and, when inaccurate, they 
cannot change the fact.—WATROUS V. MORRISON, Fla., 
14 South. Rep. 805. 


38. DEED — Cancellation. —In an action to set aside 
certain deeds on the ground that the grantor was 
imbecile, it appeared that he was over 80 years of age, 
and that the grantee was his favorite grandson. Some 
witnesses swore that at the time he was in a state of 
senile dementia, but this was contradicted by many 
witnesses. The scriveners who drew the deeds, and 
who had no interest in the suit, testified that at the 
time he was perfectly cupable of understanding what 
he was doing: Held, that the evidence was not sufii- 
cient to support a decree setting aside the deeds. — 
GUILD V. WARNE, Ill., 36 N. E. Rep. 635. 





39. DEED—Condition—Construction. — Where a rail- 
way company makes a deed poll of landin fee, along 
which its right of way is located, ‘‘subject to the con- 
dition that the said grantee, his heirs and assigns, 
shall make and maintain good and sufficient fences on 
each side of the right of way of the railway as now lo- 
cated and built, which condition and obligation shall 
be perpetually binding onthe owners of the land:” 
Held, that the grantee, by accepting the deed, will 
be deemed to have entered into an express undertaking 
to perform the condition contained inthe deed, and 
such undertaking will run with the land, and become 
obligatory upon a subsequent owner by purchase from 
the grantee of the company.—HICKEY V. LAKE SHORE 
& M.S. Ry. Co., Ohio, 36 N. E. Rep. 672. 

40. DEED—Delivery.—Where the date of the execution 

of a deed is different from that of its acknowledgment, 
the latter date will be presumed to bethe date of the 
delivery.—KENT V. CECIL, Tex., 258. W. Rep. 715. 
_ 41. DEED—Presumption as to Title. — A conveyance 
by one not connected with the title, and not in posses- 
sion of the land, raises no presumption of title in the 
grantee. — CRAWFORD V. COREY, Mich., 58 N. W. Rep. 
332. 

42. DEED—Reformation.—In a suit to reform a deed, 
the burden is on complainant to show the mistake be 
yond a reasonable doubt. — SMITH V. ALLEN, Ala., l4 
South. Rep. 760. 


43. DOWER—Devijise.—Under Rey. St. 1893, ch. 41, § 10, 
which declares that any provision made by the will of 
a deceased husband or wife for a surviving wife or 
husband shall, unless otherwise expressed in the will, 
bar the dower, unless such survivor shall renounce 
such provision, a devise to a trustee forthe benefit of 
the testator’s wife bars her dower.—WARREN V. WARREN, 
Ill., 36 N. E. Rep. 611. 

44. EJECTMENT — Land Warrants. — Payment of the 
purchase money under a Pennsylvania land warrant 
by one not named therein vests in him the ownership 
ofthe warrant anda right to maintain ejectment for 
the land embraced in the survey under it, which cannot 
be affected by a patent subsequently issued by the State 
to another, although such patent recites a conveyance 
tothe patentee by the person named inthe warrant, 
dated before the warrant issued or was paid for, where 
there is no other evidence of -such conveyance.—MUR- 
PHY V. PACKER, U.S. 8. C.,14 8. C. Rep. 636. 

45. EMINENT DOMAIN—Condemnation—Damages.—In 
an inquiry whether, and how much, the part of a farm 
not taken for railroad right of way is depreciated in 
value by the appropriation of apart, evidence as to 
the size of the farm; the purpose for which it was used; 
the improvements thereon, and how located; the di- 
rection of the road across the farm; the cuts and fills 
made orto be made in the construction ofthe road; 
the width of the right of way; the height of embank- 
ments; the depth of ditches; the inconvenience in 
crossing the track from one part of the farm to an- 
other; the liability of stock being killed; the danger 
from fire from passing trains,—are all facts competent 
for the jury’s consideration in determining the depre- 
ciationin value of the remainder of the farm.—OMAHA 
SouTH. Ry. Co. v. TODD, Neb., 58 N. W. Rep. 289. 

46. EMINENT DOMAIN—Trial.—The fact that a jury in 
a condemnation suit, instead of being sworn to ascer- 
tain the compensation from the evidence, as required 
by Rev. St. 1893, ch. 47, § 8, is sworn to ascertain it from 
the evidence, “the argument of counsel, and the in- 
structions from the court,” is no ground for reversal, 
where no objection is made on that ground in the trial 
court, and there is nothing to show that the case was 
argued by counsel, or the jury instructed by the court. 
—CAHILL V. VILLAGE OF NORDOOD PaRK, Ill., 36N. E. 
Rep. 606. 

47. EQUITABLE ASSIGNMENT.—An agreement between 
all persons interested in an estate, by which one of 
them was to care for testator’s wife during her life, for 
a compensation to be paid, after her death, out of the 
amount due her from her life interest in the estate, 
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does not operate, as against the wife’s creditors, as ‘an 
equitable assignment to such one of the indebtedness 
due the wife from the estate.—MORSE V. ALLEN’s Es- 
TATE, Mich., 58 N. W. Rep. 827. 

48. ESTOPPEL BY DEED.—As a wife may, with the 
consent of her husband convey her land (Const. art. 
10,§ 6), such conveyance estops her from afterwards 
acquiring, by grant from the State, riparian rights in- 
cident to the land conveyed, which could only be ac- 
quired by the owner.—ZIMMERMAN V. ROBINSON, N. 
Car., 19S. E. Rep. 102. 

49. ESTOPPEL — National Bank —Savings Bank.— 
Where a national bank holds stock in a savings bank, 
and receives dividends thereon, itis estopped, in an 
action against it to enforce its liability as such stock- 
holder to a depositor in the savings bank, from claim- 
ing that it is ultra vires for it to hold such stock, in the 
absence of a statute expressly prohibiting it.—KEN- 
NEDY V. CALIFORNIA SAV. BANK, Cal., 35 Pac. Rep. 1089. 

50. EVIDENCE—Illegal Sale of Liquor.—On a trial for 
selling intoxicants toa person of known intemperate 
habits, such person may be asked if he has not been 
arrested by the marshal for drunkenness; the question 
not being objectionable onthe ground that ‘‘there is 
better evidence of the fact,” as a marshal may make 
an arrest without warrant.—JONES V. STATE, Ala., 14 
South. Rep. 772. 

51. EVIDENCE—Parol Evidence—Reéscission of Sale.— 
Though a person ordering goods agrees in writing that 
all claims for verbal agreements not embodied in the 
agreement “are waived,” parol evidence is competent 
to show that the purchaser signed the order relying on 
the seller’s representations, and that they were false. 
—PECK V. JENISON, Mich., 58 N. W. Rep. 312. 

52. EXECUTION — Sale.—An execution should be re- 
ceived in evidence to support a sale under it after levy, 
though it varies in some respects from the judgment, 
where it appears from the whole writ, and other facts, 
that it was enforced as an execution on such judg- 
ment.—DE LOACH v. ROBBINS, Ala., 14 South. Rep. 777. 

53. EXECUTION SALE—Redemption.—Under Rev. St. 
1893, § 25, which declares that any person entitled to 
redeem land sold by a sheriff or master may redeem 
the whole or any part of the premises ‘‘in like distinct 
parcels in which” it was sold, two tracts of land sold 
en masse must be redeemed en masse.—OLDFIELD V. EU- 
LERT, Il1., 36 N. E. Rep. 615. 

54. FIXTURES.—Radiators and valves which may be 
readily detached from the distributing pipes by which 
acompany supplies a dwelling with steam for heating 
purposes are not part of the realty, though the owner 
of the house, when he put them in, had an undisclosed 
intention of making them such.—NATIONAL BANK OF 
CATASAUQUA V. NORTH, Penn., 23 Atl. Rep. 694. 

55. FRAUDS, STATUTE OF—Antenuptial Agreement.— 
A parol antenuptial agreement is void under the stat- 
ute of frauds.—RICHARDSON V. RICHARDSON, II1., 36 N. 
E. Rep. 608. 

56. FRAUDULENT ATTACHMENT—Enjoining Sale.—In a 
suit by creditors of an insolvent to enjoin sales under 
fraudulent attachments, the insolvent debtor is a nec- 
essary party.—PLANTERS’ & MERCHANTS’ BANK Y. 
LAUCHEIMER, Ala., 14 South. Rep. 776. 

57. FRAUDULENT CONVEYANCES — Creditors.— Where 
defendant sold his stock in trade forits value, certain 
claims against him being deducted from the price, and 
the purchaser had no notice of other claims except a 
Small onein dispute, he was not chargeable with no- 
tice of the claim of a creditor who subsequently at- 
tached the stock.—KELLY v. SMITH, Ala., 14 South. 
Rep. 764. yi 

58. FRAUDULENT CONVEYANCES—Evidence.—On an is- 
sue whether aconveyance by an individual to plaint- 
iff firm was fraudulent, evidence of confidential busi- 
ness relations between them is proper. — BLUM V. 
JONES, Tex., 25S. W. Rep. 694. 

59. GARNISHMENT—Contest of Answer.—Under Code 
1886, § 2981, providing that plaintiff or his attorney 





may controvert the aaswer of a garnishee by making 
oath that he believes the answer untrue, a contest of 
a garnishee’s answer cannot be based on an uncerti- 
fied traverse thereof.—BRAKE V. CURD-SINTON MANUF’G 
Co., Ala., 14 South. Rep. 773. 

60. GUARDIAN—Ward.—After the death of his ward, a 
guardian cannot commence or maintain an action for 
the collection of a debt due such ward.—BARRETT V. 
PROVINCHER, Neb., 58 N. W. Rep. 292. 

61. GUARDIAN— Accounting. — Where a guardian is 
also one of the executors of the estate of his ward’s 
ancestor, and he confuses the funds of the estate so 
that it is impossible to determine from his accounts as 
guardian from which fund the support of his wards 
has been paid, the court is justified in concluding that 
it was paid from the funds of the estate.—HILL v. 
SMITH, Wash., 35 Pac. Rep. 1071. 

62. HABEAS CoRPUS—Appeal.—Where an insane per- 
son has been brought into court on habeas corpus on 
petition of a mere stranger, anda guardian ad litem 
has been appointed for such person, the petitioner 
cannot appeal from the decision of the court.—IN RE 
KING, Mass., 35 N. E. Rep. 685. 

63. HOMESTEAD.—A building used primarily as an 
hotel cannot be regarded as a homestead, though the 
owner and his wife reside there for the purpose of 
carrying on the business.—IN RE MCDOWELL’S ESTATE, 
Cal., 35 Pac. Rep. 1031. 

64. HUSBAND AND WIFE—Mortgage of Wife’s Land.— 
A married woman who mortgages her land for her 
husband’s debt has the right of a surety, and she being 
dead, her heirs may insist that the husband’s interest 
in the mortgaged land shall be first exhausted.—WEIL 
v. THOMAS, N. Car., 198. E. Rep. 103. 

65. INSURANCE — Condition— Mortgage Clause.—The 
mortgage clause agreement annexed to the policy of 
insurance in this action constitutes a new contract be- 
tween the insurer and the mortgagee which, so long as 
the conditions therein contained arecomplied with, 
Suspends the effect of the stipulations of the policy as 
to the acts of the owner or mortgagor which will for- 
feit the policy.—ORMSBY V. PHENIX INS. CO. OF BROOK- 
LYN, 8. Dak., 58 N. W. Rep. 301. 

66. INSURANCE PoOLICY—Waiver of Proofs.—A condi- 
tion ina policy that no agent shall waive any pro- 
vision thereof except such as may by its terms be in- 
dorsed thereon, and that he shall not be deemed to 
have waived any provision unless such waiver be in 
dorsed thereon, does not apply to a waiver of proofs 
of loss.—AMERICAN FIRE Ins. Co. V. SIsK, Ind., 36N. 
E. Rep. 659. 

67. INTOXICATING LIQUORS — Illegal Sale.—Where a 
quantity of intoxicating liquors is found ina house, 
and numerous whisky glasses and other appliances 
for the sale, it is for the jury to determine whether the 
liquors were kept with intent to sell.—_COMMONWEALTH 
v. MCMANUS, Mass., 36 N. E. Rep. 675. 

68. INTOXICATING LIQUORS— Unlawful Sale.—An in-. 
dictment under Rev. St. 1894, § 2189, charging that de- 
fendant did ‘‘unlawfully sell, barter, and give away” 
liquor to a minor, “‘at and for the price of ten cents,” 
is good as charging a sale; the words ‘‘barter and give 
away” appearing, by the context, to be mere surplus- 
age.—HATFIELD V. STATE, Ind., 36 N. E. Rep. 664. 

69. JUDGMENT LIEN.—The court cannot perpetuate a 
judgment lien, and atthe same time declare the judg- 
ment void.—OWEN V. HOWARD, Ariz., 35 Pac. Rep. 
1057. 

70. JUSTICES OF THE PEACE — Jurisdiction.—Where 
acomplaint and bill of particulars are filed in an ac- 
tion on an account in justice’s court, the amount 
claimed in the complaint, and not the amount ap 
pearing by the bill of particulars to be due, controls 
the question of the justice’s jurisdiction.—ELGIN Vv. 
MAaTHIS, Ind., 36 N. E. Rep. 650. 

71. LANDLORD AND TENANT — Subrogation.—A sub- 
tenant who has been compelled by legal process to 
turn over tothe superior landlord crops to satisfy the 
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rent of his lessoris not entitled to be subrogated to 
the rights of the landlord by the fact that he had pre- 
viously given his lessor crops in satisfaction of his 
‘rent as subtenant, which crops were sold with his 
knowledge, if he did not give the superior landlord 
notice of this delivery, and that the crops so delivered 
were about to be removed.—STARKE V. BERNHEIM, 
Ala., 14 South. Rep. 770. 

72. LIBEL AND SLANDER—Actionable Words.—A pub- 
lication to the effect that plaintiff was discharged from 
the superintendency of an office of the Farmers’ 
Alliance ‘‘because of a heavy loss in the business,” 
and that the books of such office ‘‘when balanced, 
showed a net loss of $2,000, while’ another office 
showed a net profit of $5,000 on a much smaller busi 
ness, andthat “the showing simply proved” plaintiff 
“to beamanof small business capacity,’ cannot be 
construed, by means of an innuendo, to charge dishon- 
esty in conducting the oflice.—GATHER V. ADVERTISER 
Co., Ala., 14 South. Rep. 788. 

73. LigN—Contractor.—L contracted witha railroad 
company to build its road, and made a contract with 
Rto muke excavations for a stipulated price. R per- 
formed his contract, hiring men therefor, using his 
own teams and implements, and superintending the 
work: Held, that R was'a contractor, and not a me- 
chanic, operative, or l: borer, under Rey. Civ. St. art. 
3179a, and that he was not entitled to a lien.—PARKS V. 
LOCKE, Tex., 25 8. W. Rep. 702. 

74. LIMITATION—Mortgage.—A decree of partition to 
which the holder of a mortgage on one of the shares in 
the land was a party, divided the land among the 
owners, and declared that the share of the mortgagor 


was subject to a mortgage, describing it, and stating. 


the amount due thereon: Held, that the mortgage 
was not merged in the decree so as to stop the running 
of the statute of limitations on the mortgage.—SPEN- 
CER V. WILEY, Ill., 36N. E. Rep. 627. 


75. MALICIOUS PROSECUTION — Advice of Counsel.— 


Where a person in good faith communicates to the, 


county attorney all facts known to him concerning the 
charge of which he makes complaint, he is not respon- 
sible, atthe suit of the accused, where the attorney 
makes a mistake in determining whether or not there 
is probable cause for the prosecution.—SEBASTIAN V. 
CHENEY, (|Tex., 258. W. Rep. 691. 

76. MANDAMUS{TO JUDGE TO VACATE ORDER.—Mand1- 
mus Will not lie to compel a circuit judge to vacate an 
order for an amended return before application has 
been made} tofhim to vacate it.—SWARTHOUT V. Mc- 
KNIGHT, Mich., 58 N. W. Rep. 315. 

77. MARINE INSURANCE BROKER.—Where it is the cus- 
tom for marine insurance brokers to buy the insurance 
and deliver,,policies to the insured on their own ac- 
count, a broker can} recover of the insured the pre- 
miums on policies procured by him, though he has not 
paid such premiums to the insurer.—WARD V. TUCKER, 
Wash., 35jPac.yRep. 1096. 

78. MASTERJAND SERVANT — Negligence—Assumption 
of Risk.—The mere fact, without more, of a master’s 
failure to cover the gearing of a machine, which is in 
plain sight, doesinot render him liable to his servant 
for injuries received therefrom.—MCGUERTY v. HALE, 
Mass., 36 N. E. Rep. 682. 

79. MEASURE} OF DAMAGES — Personal Injuries—Evi- 
dence.—In anjaction for damages for personal injuries, 
where such injuries resulted in the death of the party 
injured, or arej,shown to be}jpermanent, the Carlisle 
table of expectancyjof life is competent and admissible 
in evidence,tas bearing upon and tending to prove the 
expectancy,of life, but not conclusive of the question, 
and is to be received and considered by the jury as 
any other evidence,fand subject to the same rules as 
to its weight and sufliciency as other testimony; and 
its statements as to expected duration of life may be 
varied, strengthened, weakened, or entirely destroyed, 
by other competent evidence on the question of the 
expected continuance of life of the injured party.— 
CITY OF FRIEND V. INGERSOLL, Neb., 58 N. W. Rep. 281. 





80. MECHANICS’ LIENS — Liability of Owner.—A per- 
sonal judgment cannot be obtained against the owner 
of a building for material furnished the contractor on 
his own account, if the owner had no knowledge of the 
purchase of the material by the contractor. — May & 
THOMAS HARDWARE CO. V. MCCONNELL, Ala., 14 South. 
Rep. 768. 


81. MECHANICS’ LIENs—Subcontractor on Railroad.— 
Rev. Civ. St. art. 3179a, giving a lien to “mechanics, 
laborers, and operatives” performing labor or working 
with tools or teams in the construction ofa railroad 
“to whom wages are due” for any such work, gives no 
lien to one who has undertaken and performed a sub- 
contract for the construction of several miles, at a 
specified sum per mile.—KRAKANER V. LOCKE, Tex., 25 
8S. W. Rep. 700. 


82. MINES AND MINING—Relocation. — In an action to 
try the right of possession to a mining claim, the sufti 
ciency of plaintiff's protest against defendant’s reloca- 
tion filed in the land office is immaterial, and its ad- 
mission in evidence cannot harm defendant.—QUIGLEY 
Vv. GILLETT, Cal., 35 Pac. Rep. 1040. 


83. MORTGAGE BY MARRIED WOMAN—Acknowledgment. 
—Under Civ. Code, § 1187, providing that a married 
woman’s conveyance shall not be valid unless acknowl- 
edged on an examination without the hearing of the 
husband, and section 1093, providing that, un!ess so 
acknowledged, no estate ina married woman’s lands 
shall pass, the certificate of acknowledgment is not 
conclusive, but may be impeached by parol evidence 
that she never appeared before the officer certifying 
thereto.—LE MESNAGER V. HAMILTON, Cal., 35 Pac. Rep. 
1054. 

84. MORTGAGE BY PARTNERSHIP — Validity. — A trust 
deed under seal, executed in the name of a firm by one 
ofthe partners, is binding on the firm asa contract, 
though not as a deed.—MCNEAL PIPE & FOUNDRY Co. v. 
WOLTMAN, N. Car., 19S. E. Rep. 1 9. 

85. MORTGAGES — Foreclosures. — Failure of title in 
the vendor is no defense to an action on a purchase 
money note, and to foreclose the mortgage security, 
so long as the vendee holds the vendor’s warranty 
deed, and retains possession of the land. — BLACK Vv. 
THOMPSON, Ind., 36 N. E. Rep. 643. 


86. MORTGAGES—Foreclosure—Deferred Payments.— 
The interest onva note was payable quarterly, and, if 
not so paid, was to become a part of the principal, and 
bear interest at alike rate till paid; andthe note was 
secured by amortgage which recited that principal 
and interest should be due, and the mortgagee might 
foreclose, on default of an interest payment: Held, 
that the mortgagee could foreclose on default of an in- 
terest payment, as the mortgagor had no option to 
allow an interest installment to become a part of the 
principal.—CLEMENS V. LUCE, Cal., 35 Pac. Rep. 1032. 


87. MORTGAGES—Redemption of Devised Property.— 
Mortgaged property included in a residuary devise is 
not “devised,” within Code Proc. § 1035, which provides 
that ifany person die, having mortgaged any real or 
personal estate, and shall not have “devised” the same, 
or provided for the redemption thereof by the will, the 
court, on application of any interested person, may 
order the executor or administrator to redeem the 
same. — HINCHMAN V. CLEMENT, Wash., 35 Pac. Rep. 
1073. 

88. MUNICIPAL CORPORATION — Board of Education— 
Mayor.—Act May 23, 1393, which makes the mayor of 
Detroit a member er oficio of the board of education, 
and gives him certain veto powers thereover, does not 
contravene Const. art. 11, §1; art. 13, §§ 4, 5; art. 15, §§ 
13, 14,—which provide for the establishment and main- 
tenance of the school system, the creation of school 
districts, and the election of school inspectors.—PIN- 
GREE V. BOARD OF EDUCATION OF CITY OF DETROIT, 
Mich., 58 N. W. Rep. 333. 


89. MUNICIPAL CORPORATION — Defective Sidewalk.— 
In the absence of actual notice, municipalities are 
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liable only for such defects in sidewalks as are appar- 
ent, or suggested by appearances, or disclosed by a 
test in the nature of the ordinary use of such. walks.— 
HEMBLING V. CITY OF GRAND RAPIDS, Mich.,68N. W. 
Rep. 310. 

90. MUNICIPAL CORPORATIONS—Grant of Franchise.— 
The right to supply a city and its inhabitants with gas 
by the use of pipes laid in the public streets is a fran- 
chise, and the service performed as a consideratien for 
the grant of such a franchise is of a public nature. 
Where the power to grant such a franchise is conferred, 
upon a municipal corporation, it belongs to those held 
in trust for the public, and such grants from the city 
should be strictly construed as against the grantees.— 
PENSACOLA GAS CO. V. PROVISIONAL MUNICIPALITY OF 
PENSACOLA, Fla., 14 South. Rep. 826. 

91. MUNICIPAL CORPORATION—Public Improvements— 
Injunction.—Act March 6, 1891, relating to streets and 
sewers, while it permits injunction on the proceedings 
before the making of the improvements, provides that 
when the work is done, and the final estimate of as- 
sessments reported to the council, notice shall be given 
of a time and place for objections to the confirmation; 
and if, thereafter, a property owner still refuse to pay 
his assessment, and a precept to collect be issued, he 
may appeal, and have reviewed all matters from the 
making of the contract to the report on the final esti- 
mate: Held, that a property owner cannot enjoin the 
council from confirming such report, onthe ground 
that the work is ill done and not according to the con- 
tract, nor on the ground that, as constructed, the sewer 
must become a nuisance.—RORINSON V. CITY OF VAL- 
PARAISO, Ind., 36 N. E. Rep. 644. 

92. NEGLIGENCE— Dangerous Premises.—To render 
hotel keepers and owners of buildings liable to the 
inmates under St. 1888, ch. 426, §§ 1, 12, for failure to 
provide suitable fire escapes, it is necessary that the 
inspector shall have given notiee in writing, specify- 
ing what additional ways were necessary.— PERRY V. 
BANGS, Mass., 36 N. E. Rep. 683. 

93. NEGOTIABLE INSTRUMENT— Deceit.—S, the presi 
dent and active manager of a bank, sold a number of 
shares of its capital stock to T under representations 
of fact relied upon by T, and afterwards claimed by 
him to be fraudulent and false. The bank, by its di 
rectors, had full and actual knowledge of such repre 
sentations, and, with such knowledge, consented and 
arranged that T’s notes given in partial payment for 
said stock should be made directly to the bank, and 
take the place of notes held by it against 8 and others: 
Held that, in an action by the bank against T on such 
notes, he might make the same defense, founded on 
such alleged false and fraudulent representations, as 
he could have made if the notes had been given to 8, 
and the action brought by him.—NATIONAL BANK OF 
DAKOTA V. TAYLOR, S. Dak.,58 N. W. Rep. 297. 

94. NEGOTIABLE INSTRUMENT—“‘Guardian”— Pleading 
—Though the Code provides that a guardian must sue’ 
in the name of his ward, a payee of a note who is de- 
scribed as ‘‘guardian” may sue in his own name, in the 
absence of evidence of a ward or trust estate.—SEIN- 
SEVAIN V. LUCE, Cal., 35 Pac. Rep. 1033. 

95. NEGOTIABLE INSTRUMENT — Notes — Payment.— 
Where a vendor of land gave the agent making the 
sale a note for his commissions, payable when the 
purchase-mouey notes were paid, the discharge of the 
notes with the consent of the parties, though money 
did not pass, constituted payment.—BUSH V. ABRAHAM, 
Oreg., 35 Pac. Rep. 1066. 

9%. NOTE—Negotiable Note—Transfer.—A demand on 
the maker of a non-negotiable note, indorsed in blank 
by the payee, is necessary to entitle the immediate in- 
dorsee to recover against the payee if the words writ- 
ten over the blank indorsement show that such in- 
dorsee treated the indorsement as if it were an in- 
dorsement of a negotiabie note.—HABER V. BRowN, 
Cal., 35 Pac. Rep. 1035. 

97. NOVATION — Partnership.—The fact that a firm, 
which had contracted with one of its members to de- 








liver him lumber, continued to deliver after such 
member had assigned part of his interest in the con- 
tract, does not show that the firm consented to accept 
the assignee for part of the assignor’s obligation.— 
CHAPIN V. BROWN, Cal.,35 Pac. Rep. 1051. 

98. OFFICE AND OFFICERS—State Officer—Removal.— 
The action of the board of control in removing “for 
cause,” under Act No. 118 of 1893, the warden of the 
State house of correction, cannot be attacked col- 
laterally, nor the motives of its members impeached. 
—ELLIS V. PARSELL, Mich., 58 N. W. Rep. 335. 

99. PARTNERSHIP.—In an agreement for the scttle- 
ment of partnership matters, the stipulation that one 
of the partners individually assumed and agreed to 
pay all the outstanding debts and liabilities of the 
firm presented a question of fact,— whether or not 
taxes on property used by said firm, though not owned 
by it, constituted part of its firm liabilities; and a find- 
ing in the affirmative of such proposition, not being 
without support of evidence will not be set aside as 
unsupported by sufficient proof.—GLADE Vv. WHITE, 
Neb., 58 N. W. Rep. 286. 

100. PARTNERSHIP— Judgment.— A judgment by de- 
fault in favor of a firm is erroneous where the names 
of the persons composing such firm do not appear.— 
SIMMONS V. TITCHE, Ala., 14 South. Rep. 786. 

101. PARTNERSHIP — Mortgage by one Partner. —A 
mortgage to secure a firm debt by a partner, in the 
absence of a personal covenant to pay the firm debt, 
creates in him no personal obligation (Civ. Code, § 
2928), but renders him liable as surety.— LONDON, 
PaRIs & AMERICAN BANK V. SMITH, Cal., 85 Pac. Rep. 
1027. 

102. RAILROAD COMPANY—Contributory Negligence. 
—One whose view of a railroad track is obstructed as 
he approaches itis guilty of contributory negligence 
ifhe attempts to cross it without stopping to listen 
for a train which he knows is due.— HOUGHTON vV. 
CuicaGo & G. T. Ry. Co., Mich., 58 N. W. Rep. 814. 

103. RAILROAD COMPANIES—Construction of Depot.— 
The owner of land cannot maintain ejectment 
against a rai!road company which entered upon the 
land, constructed a depot, and occupied it for six 
years, as his remedy is confined to the recovery of 
damages for its use.— LOUISVILLE, N. A. &C. Ry. Co. 
Vv. BERKEY. Ind., 36 N. E. Rep. 642. 


104. REPLEVIN—Burden of Proof.— Where, in an ac- 
tion to recover the possession of goodsand chattels, 
the plaintiff alleges, as ground of action, that he is the 
owner of the property, and plaintiff's aliegations of 
ownership are putin issue by the answer,'and title al- 
leged in the defendants, the burden of proving owner- 
ship at the trial is with the plaintiff, anda failure to 
introduce evidence tending to show plaintiff’s owner- 
ship is fatal to the plaintiff's case.—HAVERON V. AN- 
DERSON, N. Dak., 58 N. W. Rep. 340. 


10. RES JUDICATA—Judgment.—A judgment against 
contractors, personally, for goods sold them as such 
for the use of the men employed by them in executing 
a coutract for grading a street, is no bartoan action 
against them and the sureties on their bond after fail 
ure to collect the judgment.— FISCHER V. QUIGLEY, 
Wasb., 35 Pac. Rep. 1071. 

106. RES JuDICATA—Special Assessment.— Where, on 
objections to a special ent, the court reduces 
the assessment on certain property, without increas- 
ing the other assessments, and the sum raised is there- 
fore too small, the municipality cannot, upon a supple- 
mental assessment to meet the deficiency, have any 
part of such defici 1 upon the said prop- 
erty.—GREELEY V. TOWN of CICERO, Ill., 36 N. E. Rep. 
603. . 

107. Sane—Contract—Parol Evidence of Warranty.— 
In an action to recover the price of a refrigerator, on a 
written contract of sale which contains no warranty, 
parol evidence is not admissible to prove an express 
warranty.—MCCRAY REFRIGERATOR & COLD-STORAGE 
Co. v. Woopbs, Mich., 58 N. W. Rep. 320. 
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108. SALE OF MACHINE—Warranty.—Where the pur- 
chasers of a machine have the right to accept or reject 
it after testing it, they cannot return it, and refuse to 
pay for it, ayear after they receivea it, and four months 
after they were in a position to test it, on the ground 
that it was of little value, when, during nine months of 
such year, the sellers persistently urged a settlement, 
or return of the machine.—S. C. FORSAITH MACH. Co. 
V. MENGEL, Mich., 58 N. W. Rep. 3805. 


109. SALE OF PERSONALTY—Delivery.—An oral sale of 
buildings on land of the buyer is sufficiently consum- 
mated by entry of the seller asthe buyer’s tenant and 
the latter’s assumption of the relation of landlord.— 
REINHART V. GREGG, Wash., 35 Pac. Rep. 1075. 


110. SET OFF AND COUNTE*CLAIM.—A set-off is not 
available as a defense to an action of tort.—MARLOWE 
v. RoGERS, Ala., 14 South. Rep. 790. 


1ll. Tax DEED—Sufficiency.— A tax deed is void upon 
its face if it failsto state, by description, acres, or 
otherwise, the property bid for at the tax sale, and the 
granting clause of the deed fails to cure or supply such 
defect. In such a case, the description of the land 
purporting to have been bid off at the tax sale, and 
conveyed ina tax deed, is not sufficiently specific or 
definite, and therefore is not designated with ‘‘ordi- 
nary and reasonable certainty.”—MCDONOUGH V. MER- 
TEN, Kan., 35 Pac. Rep. 1117. 


112. ToRTs—Slander of Plaintiff's Business.—Where 
the action is against two or more, alleging a conspiracy 
to destroy the plaintiff's business by false and mali- 
cious statements concerning his character, and no 
conspiracy is proven, a recovery may be had against 
one ofthe defendants, only,for injuries produced by 
false representations made by him with malice and ill 
will.—VAN HORN V. VAN HORN, N. J., 28 Atl. Rep. 669. 


113. TRIAL—Waiver.—Where a jury may be waived by 
oral consent in open court, entered on the record (Rev. 
St. 1881, § 550), an oral agreement to waive a jury, made 
by the attorneys of the parties the day before the case 
was called for trial, in open court, and entered on the 
record, is binding on the parties.— WHITESTOWN MILL- 
ING CO. V. ZAHN, Ind., 36 N. E. Rep. 658. 


114. TROVER AND CONVERSION—Rescission of Sale.— 
To entitle sellers of goods torescind the sale because 
of fraud by the buyer, and to recover in trover against 
a subsequent purchaser, the original sellers must 
prove, not only the fraud, but that the subsequent pur- 
chaser knew of it, or of such facts as would put a rea- 
sonable man on inquiry ; and a charge that the original 
sellers might recover if their buyer sold the goods to 
defraud his creditors, and his purchasers participated 
inthe fraud, is error.—SCHEUER V. GOETTER, Ala., 14 
South. Rep. 774. 

115. TRUST—Parol Trust.—A bill to enforcea parol 
trust inland devised by will cannot be maintained, 
under Code, § 1845, which declares that no trust con- 
cerning lands, except such as results by implication or 
construction of law,or which may be transferred or 
extinguished by operation of law, can be created, un- 
less by instrument in writing, signed by the party 
creating it.—MOORE Vv. CAMPBELL, Ala., 14 South. Rep. 
780. 

116. TRUST—Resulting Trust.—In a suit to declarea 
resulting trust inland after the death of the holder of 
the legaltitle, who exercised undisputed ownership 
for more than 20 years, evidence that he obtained part 
of the purchase money from the complainants (his 
sisters), and that he made admissions tothe effect that 
they had an interest in the land, are insufficient to 
establish atrust, where the evidence is indefinite, and 
somewhat contradictory.—STRONG V. MESSENGER, IIl., 
36 N. E. Rep. 617. 

117. UsuRY—Penalty.—The case of Thomas v. Rey- 
nolds, 29 Kan. 304, followed. Where the maker ofa 
promissory note has paid usurious interest toa na- 
tional bank, and has recovered a judgment against the 
bank for twice the amount ofthe interest thus paid, 





he cannot, in an action for penalty against the bank 
for not satisfying a chattel mortgage given to secure 
the note, demand that the usurious interest paid by 
him shall be applied in satisfaction of the principal of 
the note.—PARKHURST V. FIRST NAT. BANK OF CLYDE, 
Kan., 35 Pac. Rep. 1116. 

118. VENDOR’s LIEN—Agreement.—Where a deed pro- 
vides that the grantee shall fence the granted prem- 
ises, the grantor is not entitled to a vendor’s lien to 
enforce payment of damages for failure to fence.— 
PARRISH V. HASTINGS, Ala., 14 South. Rep. 783. 

118. WATERS — Construction of Conduit.—One who 
constructs aconduit on the land of, and under con- 
tract with, a city, is liable for the temporary diversion 
of the water ofastream across which the trench for 
the conduit is cut, tothe injury of a lower riparian 
owner on such stream.—COVERT V. CRANFORD, N. Y., 
36 N. E. Rep. 597. 

120. WATERS—Riparian Rights—‘High-water Mark.” 
—“‘High-water mark,” as a line between the public 
and riparian owners on navigable waters, where there 
is no ebb and flow of the tide, isto be determined by 
examining the bed and banks, and ascertaining where 
the presence and action of the water are so common 
and usual as to mark upon the soil of the bed a char- 
acter distinct from that of the banks in respect to 
vegetation as well asthe nature of the soil.—CaRPEN- 
TER V. BOARD OF COM’RS OF HENNEPIN COUNTY, Minn., 
58 N. W. Rep. 295. 

121. WILLS—Mental Capacity.—A witness who testi- 
fies to conversation and circumstances connected with 
a testatrix six years before she made her will, none of 
which indicate mental incapacity, is incompetent to 
give an opinion as to her capacity to make the will.— 
Buys V. Buys, Mich., 58 N. W. Rep. 331. 

122. WILLS—Nature of Estate.—Under a will provid- 
ing that the interest ona legacy, made acharge on 
testator’s land, be paid to the legatee for life, and di- 
recting the payment of the prinicpal to the legatee’s 
heirs at her decease, the legatee takes only a life es- 
tate.—IN RE GERHARD’S ESTATE, Penn., 28 Atl. Rep. 
684. 

123. WILL—Testamentary Powers. — Where testator 
devised his land to his wife for life, with a power, ‘‘un- 
der the direction of the judge of the probate,” to sell 
so much as would be sufficient to support her for life, 
a sale by the wife without the approval of such judge 
was void, since the provision for his approval was not 
a mere nominal condition, which might be disregarded, 
under How. St. § 5636,in the execution of the power, 
but was a limitation on the power to sell, and a special 
guard for the protection of the remainder-man.—BATES 
v. LEONARD, Mich., 58 N. W. Rep. 311. 

124. WITNESS — Evidence Sustaining Character. — 
Where a witness, on cross-examination,admits his con- 
viction and confinement in a penitentiary for a crime 
involving moral turpitude, it is competent for the 
party who called him to establish his good character 
for truth by adducing evidence of his general reputa- 
tion in that respcet.—WICK V. BALDWIN, Ohio, 36 N. E. 
Rep. 671. 

125. WITNESS— Transactions with Decedent.— In an 
action by a surviving partner on book account, de- 
fendant is competent to testify to payments by him to 
the deceased partner on the account. — Woop Vv. 
STEWART, Ind., 36 N. E. Rep. 658. 

126. WITNESS—Transactions with Deceased Person.— 
A sister who, after her brothers’ death, has bought 
from her coheirs their rights in his interest in a firm 
and become a partner, is not incompetent to testify, 
against the present partners, to a conversation be- 
tween herself and one who wasthen, and still is,a 
partner, andthe decedent, as to borrowing plaintiff's 
money for the firm, and that said money for which the 
note in suit was given was charged by said partner in 
the firm books as a firm liability, where she alsoswears 
that when she, and afterwards the other defendants, 
entered the firm, the note was assumed by each asa 
firm debt.—Casz Vv. ELLIS, Ind., 36 N. E. Rep. 666. 
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